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Acts oF 1924, CHAPTER 244 
As amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 601 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Stupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 


THE CouRTs. 


Be it enacted, etc., as follows: 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 
gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of five thousand 


dollars. 
MEMBERS OF THE COUNCIL 


Frank J. Donanve of Boston, Chairman 
Samvuet P. Sears of Newton, Vice Chairman 


Louis 8. Cox of Lawrence Frank L. Ritey of Worcester 
Joun E. Fenton of Lawrence Freperic J Muipoon of Winthrop 
Joun C. Leaaart of Lowell Witrrep J. Paquet of Watertown 
Davis B. Keniston of Boston REvBEN L. Lurie of Brookline 





Frank W. Grinne tu, Secretary, 60 State St., Boston 











TWENT Y-FOURTH REPORT OF THE JUDICIAL COUNCIL 


OF MASSACHUSETTS 


To His Excellency 


PauL A. DEVER 


Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.” 


Since the last report Hon. John C. Leggat of the Middlesex County 
Probate Court, Hon. Frank L. Riley of the Central District Court 
of Worcester and Frederic J. Muldoon of Winthrop were reappointed 
by Governor Bradford, as members of the Council for four year 
terms. 


RECOMMENDATIONS ADOPTED IN 1948 


During the last session of the Legislature the following recom- 
mendations were adopted, in addition to five negative recommenda- 
tions on matters referred to the Council by the Legislature which 


were followed. The recommendations adopted appear in the statute 
book for 1948 as: — 


Chapter 274 relative to the statute of limitations in actions of tort. 


Chapter 309 relative to the suspension of the execution or opera- 
tion of decrees of the Superior Court pending appeals. 


Chapter 354 relative to notices by registers of probate to the At- 
torney General of the creation or increasing of charitable trust funds. 


Chapter 279 regulating notification to District Attorneys of facts 
relating to alleged adultery in divorce proceedings. 





In 1925, the legislature also submitted the following request to 
the council. 


1925 RESOLVES, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expe diting the trial of cases and relieving congestion in the dockets of the Superior 
Court, and, among other things . . . ways and means for encouraging, so far as consistent 
with constitutional rights, trials w ‘ithout j jury ...and any other ways and means that may 
appear feasible to said council for improving and modernizing court procedure and prac- 
tice so that, consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized. (Ap- 
proved April 24, 1925).” 
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CHANGES IN PROBATE CourtT Forms ORDERED BY THE SUPREME 
JUDICIAL CourRT FOLLOWING RECOMMENDATIONS OF THE COUNCIL 


Following a recommendation in the 22nd Report of the Council 
(page 28) and again in the 23rd Report (page 14) the Supreme 
Judicial Court has ordered that the following form for notice now in 
use in the Probate Courts, namely probate of will with sureties, 
probate of will without sureties, and administration with the will an- 
nexed, be amended in each case by striking out from the order “‘all 
known persons interested in the estate” and substituting “‘all known 
heirs at law of the deceased and all known legatees and devisees 
named in said instrument.” 


Also following the suggestion of the Council in the 23rd Report 
(pages 42-45), the court directed a change in the form of a libel for 
divorce to make that form consistant with the opinions of the court 
on the subject. 


These changes in the forms (in effect September 1, 1948) were 
made by the court in accordance with section 30 of Chapter 215 of 
the General Laws. 


Brits RECOMMENDED BUT Not ADOPTED 


The 23rd Report contained a somewhat extended discussion of the 
rising public cost of the administration of justice with a number of 
recommendations for moderate increases in fees or the establishment 
of new fees for various steps in the course of litigation in order to 
lessen to some extent the burden of expense carried by the public 
for the benefit of the small minority who are concerned in litigation. 
This subject had been discussed in some of the earlier reports of the 
Council beginning in 1926 and, in more recent years, by the Ways 
and Means committee of the Legislature but, with few exceptions, 
no legislation resulted. The subject is again still more fully discussed 
in this report with detailed reports of costs obtained from the county 
treasurers. In view of the large total of public expense thus shown, 
which has been constantly increasing, we call special attention to 
that part of this report as deserving consideration at a time when 
the problem of the cost of government in all directions is under con- 
stant study. 


In the 23rd Report (pages 33-36) we recommended the establish- 
ment of jury commissioners for the selection of jurors in a district 
comprising the counties of Norfolk, Middlesex and Suffolk. The 
reasons for the recommendation were stated in that report and also 
in the 9th Report of the Judicial Council in 1934, as well as in the 
report of the so-called ‘Crime Commission” in 1934 and in the re- 
port of a special committee of the bar in 1935, 
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This subject is again discussed in this report with certain changes 
in the draft of the bill submitted, particularly in the provisions for 
the payment of the commissioners and the apportionment of the cost 
among the three counties mentioned. The long and successful ex- 
perience with jury commissioners in Ohio and elsewhere suggests the 
advisability of the consideration of the subject here. 


A bill relative to the service of process on non-resident individ- 
uals doing business in Massachusetts was recommended but not 
adopted and the recommendation is again renewed in this report. 


The draft of an act relative to the disqualification of judges was 
recommended in the 23rd Report on page 42, and certain changes of 
detail as to administrative authority in certain courts were also 
suggested in that report for reasons stated on pages 47-49, but were 
not adopted. 


Tue Ristnc Cost oF THE ADMINISTRATION OF JUSTICE AND ITs 
RELATION TO Court FEES 


In our 23d Report, in 1947, we discussed, at some length, the ris- 
ing cost of the courts and pointed out that, in spite of the increase 
in cost, with few exceptions, there has been no increase in court fees, 
especially in the Superior Court, since 1884. This study of the rela- 
tion of public cost to court fees began in the second report of the 
Council in 1926 and was discussed, at intervals, in subsequent re- 
ports with suggestions for moderate increases in certain fees in order 
to reduce, to some extent, the burden on the public, especially 
through the county treasuries. We pointed out that the people are 
taxed for a very large and increasing expense to enable a very small 
proportion of the population to litigate in the courts, frequently in 
the most expensive way for the public. We suggested moderate in- 
creases in the fees for various forms of litigation in different courts. 
We called attention to the fact that the Ways and Means Com- 
mittee of the legislature, in 1948, in a report numbered House 1295 
of that year, also made suggestions of this kind. We quoted the fol- 
lowing passage from the 19th Report of the Judicial Council in 1943 
(page 34). 

“Statistical tables are not attractive to most of us, but they sometimes help 
greatly in understanding in spite of the time-honored jokes about ‘statisticians.’ 
The statistical tables, compiled under the supervision of the Council from the 
annual records of the Superior Court, in 1928 and 1929 in the fourth and fifth 
reports, showed the high publie cost of jury trials as compared with verdicts and 
indicated that it might be cheaper for the public if it could pay all the verdicts 
instead of paying for the process of reaching them. The facts shown helped ma- 
terially in the movement which resulted in various successful experiments in re- 
ducing delay and congestion. In the same way the generally neglected tables in 
the annual reports of the Council, and especially tables 1 and 2, and 6 and 11 
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showing annual entries and thousands of cases on the dockets until they are 

finally disposed of without trial, many of them for lack of prosecution, maybe 

helpful now in considering the suggestions of the Ways and Means Committee.” 

We also pointed out that the financial arrangements between the 
counties and the Commonwealth in regard to the payment of the 
cost of administering justice “‘obscure the rising cost to the public 
and make it more difficult to see the whole problem in sound per- 
spective and to realize the full extent to which the public “pays 
through the nose” to provide the Constitutional opportunities for 
the small minority engaging in litigation.” 

This year we have made a further study of this business aspect of 
the administration of justice and have secured from the various 
county treasurers and other scattered sources of information in 
printed documents, tabulated items of cost showing the following 
figures. With the present scattered and variable methods of account- 
ing, more accurate totals are not readily ascertainable. If they were, 
it seems probable that the overall total would be larger. The figures 
given below add up to an approximate total of more than $13,000,000 
payable by the taxpayers through the county treasuries and the 
treasury of the commonwealth. 


Cost To COUNTIES OF SUPERIOR CouURT 
At the request of the Council, each County treasurer filled out the 
table on the opposite page. The reports showed the following totals 
which do not include the salaries and travel expenses of the 32 justices. 
Those are paid by the commonwealth. 


APPROXIMATE ToTaL Cost oF SUPERIOR CouRT TO THE COUNTIES IN 1947 


NS CBs riot AS el OK aire Areata dine amgd Ws ok Boe Swe a eet $26 153.56 
RE AR 8 gr grat sea Qa deb alos $o:tene srs Bed tba, BBO hee aba ahes UG AT sod 26,947.22 
oS re eae ee cha eis hte anes econ is fig 170,522.46 
Dukes. . . EPR eae Se ERE TO een ae Per ry eee 5,885.82 
ER ana Ee eb tag ee ta Pee ene 197,153.77 
no ce err ee Si ane a wall Melee a ato eee 25,450.45 
IN oe ono oh Cracietgt ian MS voc ah pp GEE AD aH AEE ks OS ES 164,501.24 
REISE oe Ee PE CREE eee ee 31,076.04 
I So Nd late Sigialys tasiratwlele ds Ree ee ee 118,164.05 
rrr ee er ee ee ee eee 174,425.91 
Cre: 5) Oh tor ors ald one mice w bie cea as aan 6 Lik ein 444,827.31 
RIMS. 3.3.5). «.:a.abw wsteidid aad alerd ea ere tereaag wie etree 2,214.59 
SS calc fe: Fetes ss ac hG es dns foe Vxinie dow Roe SUR DOIN arate ly GS ais 1,247,518.40 
I B20 NaS ng Nis dp oz. ae Qe Peo Seu ew ase 237,958.24 


$2,845,851.84 
Expense for Auditors and Masters in 1947 (See Appendix C, 
I 0d niin tine hee ap tene win edie nk 36,894.13 


RE Ot CE ae ae ey a Ry Oo ea, ee $2,882,745.97 
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4 
FORM OF REPORT FOR . . . COUNTY 
re 
- For year ending December 31, 1947 
I;XPENDITURES INCIDENTAL TO SITTINGS OF THE SUPERIOR Court 
1e 
e FOR Civil BusINEss IN sAID CouNTY 
ic ; 
r- | a a ERR eT NT ee ee 
- : EE ee ee ee 
Court Officers......... , 
m | Constables (serving venires) 
Clergymen (opening court)... .. 
of Meals for juries................. AES ae rE SF 28 
us I iio Naieics Fe Shira c asked wakes swSeets 
in | Estimated 34 cost of office of clerk of courts 
ng ce Vath pil sty tobe seas 


it- 
re, 


Receipts from entry fees. 


Balance of expense to county....................0005 
res 
100 


| 
| 
the | 


To these figures there must be added: 


EXPENDITURES INCIDENTAL TO SITTINGS OF THE SUPERIOR Court 


FOR Criminal BUSINESS IN SAID CouNTY 
| OE LTE SE TN en eT ee 
the | Transportation and commitment of prisoners; capiases, subpoenas, 
als NN So Sa pcos da arg WAR os ea 
ces. Expert testimony and professional services... ................. 
Office of District Attorney....................225. 
pon aria destin Sig healed ane Sse eR ee Reine 
3.56 eR 
7.92 | Traverse Jurors.......... 


Court Officers........... 











35.82 Constables (serving venires)......................-. 

53.77 Clergymen (opening court)........................ 

50.45 NE Se Bie. aco antic ase biviskwd aebe eee 

01.24 RN ooo at rset Tocco aiiec ohh os aude ak St TN a I as 

76.04 I saiscihs Sina tacs mien s own ce cal aes kee aati 

64.05 er eee alah egteoms 

25.91 Estimated 14 cost of office of clerk of courts.......... 

97.31 Ne cata hett cc kote ceca eh Pats de ee te 

14.59 Add balance expense of civil business.....................000- 

18.40 Add estimated additional cost of heat, light, cleaning, painting, 

58.24 plumbing, carpentry, and repairs generally.................. 
Making approximate total for Superior Court in... County..... 

351.84 

894.13 

745.97 
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Cost to CountiEs oF District Courts 


The following table shows the approximate cost in each county of 
the District Courts, including the salaries of the justices which are 
paid through the county treasuries although the district courts are 
state courts. 

The column of appropriations is taken from chapter 503 of the 
Acts of 1948 authorizing the appropriations (for counties other than 
Suffolk and Nantucket) granting a county tax and specifying the 
items to be covered by the tax. The column of estimated receipts 
submitted by county Commissioners (in counties other than Suffolk 
and Nantucket) and tabulated by the director of accounts, is taken 
from House Document 1850 of 1948. The details of the expenses for 
each of the courts for 1947 (which provided the background for esti- 
mates and appropriations for 1948) appear in the reports of the vari- 
ous county treasurers printed in accordance with G.L., chapter 35, 
Section 25-27. The figures for Suffolk appear below in a separate 
table. As the printed report for Nantucket does not give the sepa- 
rated cost of the District Court the cost for 1932 as stated in the 
10th Report of the Judicial Council (at p. 87) is used in the right 
hand column as an approximate figure sufficient for the purpose of 
showing approximate total cost in thirteen counties. 

Estimated County 
County revenue Appropriations 
from District authorized for 


Courts of 1948 1948 
Barnstable 2 district courts $7,500.00 $31,683.26 
Berkshire 6 district courts. . . 6,000.00 61,734.00 
Bristol 4 district courts 40,000.00 144,700.00 
Dukes 1 district court 600.00 7,455.00 
a erseeadensmaig| 56,500.00 255,220.00 
5 trial justices 

Franklin 2 district courts 5,000.00 23,860.00 
Hampden 5 district courts 


1 trial justice 75,000.00 189,500.00 
Hampshire 2 district courts 12,500.00 36,000.00 
Middlesex _12 district courts 


ial justi 509,57 
2 trial justices | 110,000.00 909,570.00 


Nantucket 1 district court (1932 cost see above) 3,549.00 
Norfolk 5 district courts. . . ' 35,000.00 197,150.00 
Plymouth 4 district courts. 20,000.00 105,130.00 


Worcester 11 district courts 


ete 40,000.00 259,950.00 
2 trial justices 





NNN etd to itr wishes iia exe $428,100.00 $1,925,501.26 
428,100.00 


Approximate net cost to 13 counties........... $1,497,401.26 
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ions 
for 
33.26 
34.00 


)0.00 
55.00 


20.00 
60.00 
00.00 
100.00 
170.00 


549.00 
150.00 
130.00 


950.00 
501.26 
100.00 


401.26 
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SuFFroLk County District Courts AND Boston JUVENILE CouRT 


As Suffolk County is not included in the Appropriations act the 
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following figures were obtained from the City Auditor of Boston, 
showing the estimated receipts and expenses including judicial and 


other salaries: 


1948 


Estimated 


Receipts 


172,500 
16,100 
8,200 
8,900 
12,600 
18,800 
44,300 
11,600 
11,800 
150 


1947 


Expenses 


$586,366.03 
35,101.95 
43,204.19 
44,714.20 
58,608.78 
39,888.58 
146,162.75 
44,564.64 
51,463.63 
41,272.77 


1948 


Appropriation 


$616,708.74 
36,707.99 
45,668.33 
50,578.57 
62,859.28 
43,411.78 
153,135.10 
48,635.02 
54,114.50 
45,906.15 





1947 
Receipts 

Municipal Court of the 
City of Boston.......... $122,952.50 
Brighton Court......... 9,127.86 
Charlestown Court. 9,665.33 
Chelsea Court... . 8,457.19 
Dorchester Court. 13,440.47 
East Boston Court. 17,011.41 
Roxbury Court.... . 388,698.22 
South Boston Court 15,468.22 
West Roxbury Court . 14,654.38 
Boston Juvenile Court 5.00 
Totel................ SD 4088 


305,950 $1,092,337 .32 


Adding to this Suffolk figure the total of the previous table of 13 
counties gives a total cost for district courts for all 14 counties of 


approximately 


$1, 157,725.46 
305,950.00 


$851,775.46 


1,497,401.26 


$2,349, 176.72 
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County Costs For PROBATE Courts IN 1947 


These costs (not including salaries paid by the commonwealth) as reported by 


treasurers or taken from their annual printed reports were as follows: 


ED 35's die ve asia leon vaneieau stoner te uns aie a eralenslcmars $2,113.11 
NE iit casenam ccovw ees BU mee poe ee ee Ree et 2,552.71 
ae ani a iskihe vice > hist alk wee nS mela aerate SiS 5,978.07 
INN Sacre cit Ae reer Str ent ede We Nea 392.67 
NS aids okcciea-tie gp ueecd- sek els EE es at Dae pea 9,375.94 
oe sia: bla aca big-areevia Savee ENE eee PE ee eee ee 1,310.35 
eNews aera ernie a a Shenae de wie a Klness ne 9,227.96 
Deedee Sete le eee GUN a uk bt a aul se ih an 1,345.51 
ETS PREIS et ore ve ee eo a eee *44 600.54 
Nantucket (not separated in printed report)................ - 
Re a aah oy daa cite Coan Orin eet Ouone dene <aeawn 6,441.13 
Ee ernie re is ee ee eR OE ee ee 17,549.52 
Se a tape oe 48,740.14 
EE Span Gre Adie ea hpine kein © aK RES CADRES AWN gma eeKees een 10,777.05 
EDC rea welts Paneth ua cdi came a awe sine ie $160,404.70 





* The treasurer of Middlesex County has furnished us with additional figures as to overhead costs of the 
Probate Court in that county in 1947, which do not appear to be separately allocated in the other counties 
as follows. 


Probate Court (from Civil Court Expenses and not including salaries 


paid by the Commonwealth).................. $16,110.70 
(law and record books, and supplies).......... ieee 14,078.97 
(repairs and furnishings).............. bedisiewicn 6,443.83 
(fuel, light and water)............... aia 7,967.04 


Total Probate Court......... rer $44,600.54 














of the 
unties 
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Cost oF SUPREME JUDICIAL CourT TO SUFFOLK CouNTY 
This amount for 1947 as reported by the City Auditor was $56,734.54. The cost 


for this Court in other counties was small and is not tabulated. The court sits 
mostly in Suffolk. 


APPROXIMATE ToTaL County Cost ror ALL Courts 
Adding together the various county totals: 


oh cot cuie tina ven Caminek ak eee ban ween Gata aaS $2,882,745.97 
EP NOOO £16 GOIN 6 os onc ccd cecbbadcendevanseace 1,497 ,176.26 
Suffolk County District Courts... 0.2.0... ccc ccc csccccccecce 851,775.46 
a er rrr 160,404.70 
Supreme Judicial Court (in Suffolk)....................22000- 56,734.54 

$5,448,780.90 


So much for the county costs. Turning now to 


The Costs Paid by the Commonwealth 


These costs appear in the general appropriation act of 1948 
(c. 198) and the supplementary budget act (c. 669). The items cover- 
ing judicial and other salaries and expenses in the Supreme Judicial, 
Superior, Land* and Probate Courts, District Attorneys, Attorney 
General’s department, Board of Probation, Bar Examiners, Appel- 
late Tax Board and Industrial Accident Board (both of which deal 
with matters formerly in the Superior Court), the Department of 
Correction, the Parole Board, one-third of the cost of maintenance of 
the Suffolk County Court House, the new Youth Service Board and 
other lesser items amounted to approximately $7,639,400.63. 

When this is added to the total of $5,448,780.90, paid through the 
counties, we have an overhead cost of the administration of justice 
paid by the public of approximately $13,088,180.46 to, or from, 
which various other more or less substantial items of expense or re- 
ceipts could be added or subtracted but they are not readily ascer- 
tainable and are not needed for the purpose of the substantial picture 
of the taxpayer’s burden presented in this report. 

We have referred to the scattered arrangements between the 
counties and the Commonwealth for the payment and accounting of 
the cost of administering justice, which obscure the picture as a 
whole until it is pieced together as we have tried to present it. As 
stated in the third report of the Council in 1927 (p. 10), 

“Tt is possible to abuse the word ‘business’ in connection with our courts, but 


an instrument of government that involves an annual outgo as large as does our 
legal system has unquestionably its business side.” 





* The net cost of the Land Court appears on page 72 of this Report. This court pays more of its cost 
than any other court. 
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Turning, therefore, to another business aspect of the system, sta- 
tistical Table 4 on page 84, shows 3149 jury verdicts during the year 
ending June 30, 1948 of which 2244 were for the plaintiff and 901 for 
the defendant. Of the verdicts for the plaintiff 177 were for less than 
$200.00, 247 for $200 to $500, 250 for $500 to $1,000 and 454 over 
$1,000. 

At our request the clerk of the Superior Court in Suffolk “broke 
down”’ the verdicts for less than $200 during the two months of May 
and June in that county. There were 27 of such verdicts — two in 
contract for $107.52 and $5.45; 23 motor tort verdicts of which two 
were for $175, two for $150, five for $100, one for $70, one for $62.50, 
four for $50, three for $25, one for $20.75, one for $20, one for $15, 
two for $5.00. There were two verdicts for torts other than motor 
torts for $188 and $150. 

In the 23rd Report (Table 12 on p. 91) shows that, in 1947, the 
court sat 3,060 and one-half days in civil jury trials in all counties 
which as shown by Table 4 (p. 84) resulted in 3,119 verdicts, thus 
showing an average of almost one day to each jury trial. Table 4 
showed 734 verdicts in Suffolk of which 51 were for less than $200 as 
stated above, 93 were from $200 to $500, 96 from $500 to $1,000, and 
162 were for more than $1,000 and, in 332 cases, the plaintiff re- 
covered nothing at all as there were verdicts for the defendant of 
which 88 were ordered by the court which means that the plaintiff did 
not have enough of a case even to be submitted to the jury. Table 12 
shows that the court sat 1,308 days for civil jury trials in Suffolk, or 
an average of almost two days to reach each verdict and, in almost 
half of the cases (332 out of 734) the plaintiff recovered nothing and 
in 51 more less than $200. 

Tables 4 and 12 (pp. 84 and 91 of this Report) show some dif- 
ferences in the time spent. The court sat 2,837 days to produce 
3,149 verdicts in the Commonwealth and, in Suffolk 1,150 days to 
produce 809 verdicts of which 419 were for the plaintiff and 390 for 
the defendant. According to these figures, as reported by the clerks 
of court, the average time per civil jury trial in Suffolk is greater 
than it is in the Commonwealth as a whole. 

Turning again to the matter of cost, the Council, in its 7th Report 
in 1931, pointed out (pp. 13-14) that: 

“The cost to the public of a jury trial for judges, jurors, court attendants and 
general overhead in the Superior Court is estimated at between $400 and $500 a 
day. Elaborate statistics . . . in the Fourth Report (pp. 86-111) and the Fifth 
Report (pp. 80-103) show how burdensome these costs are to the public. They 
also show that in about half of the cases before juries the plaintiff recovers noth- 
ing and in the other half the verdicts recovered by the plaintiff are mostly small.” 
Mr. Addison L. Green, of Holyoke, when Chairman of the Council, 

and Hon. Joseph J. Corbett, formerly corperation counsel of Boston, 
Judge of the Land Court, and also a member of the Council, made 
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the estimate above about 1927, after extended examination, but 
found no way of ascertaining the exact cost, including overhead. 
Assuming, even in these times of high costs, the low cost of only 
$300 a day for jury trials and applying that figure we find that the 
public cost of 3,06014 days of civil jury trials in 1947, at $300 a day, 
was about $918,000.00 to give jury trial to the parties in 3,119 cases, 
that in these cases 878 plaintiffs recovered nothing at all and 178 
more recovered less than $200 and a large proportion less than $1000. 
This illustrates the extent to which the taxpayers are charged for 
the most expensive method of trial for a very small number of people. 

If we assume the more probable estimate of $400 a day, the cost in 
1947 was about $1,224,000 for the jury trials alone. It is no dis- 
paragement of the right to jury trial to suggest that the taxpayers 
deserve some slight consideration in the light of these figures. 

These reports speak for themselves and their totals seem to sug- 
gest, without argument, that the entry fee in the Superior Court, 
which has remained at three dollars ever since 1884, should, reason- 
ably, be increased from three to five dollars and that a moderate fee 
for invoking the most expensive method of trial which calls for the 
services, not only of a judge and court officers, but for twelve jury- 
men at six dollars a day, would be a reasonable and justifiable re- 
quirement to reduce somewhat the public burden. 

The legislature, with the ass istance of special commissions, is con- 
stantly studying the problems of the rising cost of government in 
general. We renew all the recommendations as to fees in the 23d 
Report; but, in view of the figures shown in this report, we have 
selected some for special emphasis this year. 

We now recommend for the Supreme Judicial and the Superior 
Courts an entry fee of five dollars instead of three dollars. We also 
believe that a jury fee of fifteen dollars is a reasonable amount to 
require a litigant who claims a jury trial to contribute towards the 
added large cost to the taxpayers which he imposes upon the public 
by that form of trial. The Council, therefor, recommends the require- 
ment of that amount and, in that connection, we renew the recom- 
mendation of last year of a voluntary plan for a jury of six at the 
lower fee of five dollars. In connection with this recommendation we 
stated, in last year’s report, that, 

“every additional juryman costs more money at the rate of six dollars a day. 

We believe many litigants would be satisfied with a trial before a jury of six... . 

We believe such a provision would result in a substantial public saving to the 

various counties by the use of smaller juries. The extent of such savings can be 

ascertained only by trying the experiment. The whole situation will be optional. 

The mechanics of the plan can be worked out by the court by having a separate 





Nore: The use of juries of six in other states, especially Connecticut, Colorado, Florida and Virginia , 
is described in extracts from the 5th report of the Rhode Island Judicial Council reprinted in 17 Mass. Law 
Quart., Aug. 1932, pp. 12-14. 








16 JUDICIAL COUNCIL P.D. 144 


list of cases for juries of six so that the number of jurymen needed might be esti- 

mated. It can do no harm to provide for it and we, therefore, recommend it.” 

In view of the amount of careful clerical work involved in the 
issuance of a restraining order or an injunction, in equity cases, we 
recommend a fee of five dollars for such issuance and for the same 
reason, three dollars for the issuance of a subpoena in equity. 


We also recommend, an increase in the fee in the Superior Court, 
and in the Probate Courts, for the entry of a libel for divorce, or for 
affirming or annulling a marriage, from five to ten dollars, and, ex- 
cept in small claims cases, an entry fee of $3 instead of $1 in the Dis- 
trict Courts, to reduce somewhat the taxpayers load of almost two 
and one half millions for the District Courts alone. 


We submit the following: 


DRAFT ACT 
(As to Fees in the Supreme Judicial and Superior Courts) 
Section 1. 

Section 4 of Chapter 262 of the General Laws as most recently amended by 
Section 2 of Chapter 345 of the acts of 1939 is hereby further amended by striking 
out the fifth clause thereof and substituting therefor the following 

“For the entry of an action or suit or other civil proceeding, or record and 

transmission of papers, in the Supreme Judicial Court, whether for the con- 

sideration of a single justice or of the full court, five dollars; 

“For such entry in the Superior Court, or for filing a petition to the county 

commissioners five dollars; 

“For entry in the Superior Court of a libel for divorce or for affirming or 

annulling a marriage ten dollars; 

“For filing a claim for jury trial, or a motion to frame issues in the Superior 

Court for jury trial, or for the entry in the Superior Court of such issues framed 

by the Land Court, or by a Probate Court, and transmitted to the Superior 

Court for trial, fifteen dollars, but, if a claim is made, or a motion is made, or 

issues thus transmitted, for a trial by a jury of six, instead of a full jury of 

twelve, five dollars; for the issuance of a restraining order or injunction, five 
dollars, and of an original sub-poena, three dollars. 

“Each of which fees shall be paid by the party entering and filing the same.’’ 

“And by striking out the 6th clause thereof which now reads ‘for the entry 

record and transmission of papers of each question or cause in the Supreme 

Judicial Court for the Commonwealth, three dollars.’ ”’ 


(As to Fees in the Probate Courts) 
Section 2. 

Section 40 of said Chapter 262 as amended by Section 1 of Chapter 324 of the 
acts of 1934 is hereby further amended by striking out the word “five” in the 
second paragraph specifying the fee for the entry in the Probate Court, of a libel 
for divorce or for affirming or annulling a marriage, and substituting the word 
“ten,”? 
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(As to Claim for a Jury of Six and as to Jury Lists) 


Section 3. 


Section 60 of Chapter 231 of the General Laws is hereby amended by substitut- 
ing there for the following. 

“Section 60. Separate lists of cases to be tried by jury, and by a jury of siz, 
shall be kept in the Superior Court and no action shall be entered thereon, 
except as otherwise expressly provided, unless a party, before issue joined, or 
within ten days after the time allowed for filing the answer or plea, or within 
ten days after the answer or plea, has, by consent of the plaintiff or permission 
of the court, been filed, or within such time after the parties are at issue as the 
court may by general or special order direct, files a notice that he desires a jury 
trial, or a trial by a jury of six; but in a case in which damages are demanded, 
the court may of its own motion refer the assessment thereof to a jury.” 


(As to Fees in the District Courts 
Section 4. 

Section 2 of said Chapter 262, as amended by Section 1 of Chapter 345 of the 
acts of 1939, is hereby further amended by striking out the first sentence of the 
third paragraph and substituting the following sentence. 

“For the entry of an action, other than a small claims action under the rules 
of court in accordance with Sections 21-25 of Chapter 218, three dollars, and 
for the entry of a petition, complaint or commencement of supplementary pro- 
ceedings under Chapter 224, including filing papers and entering up and re- 
cording judgment, one dollar.” 


Report oF MATERIAL Facts In Equity AND PROBATE APPEALS 


In connection with appeals in equity G. L. chapter 214, section 23 
(as amended by St. 1947 c. 365, s. 2) provides that 

“The justice” (of the Supreme Judicial or Superior Courts) “by whom a de- 
cree was made, if a written request by any party entitled to appeal therefrom is 
filed in the office of the clerk of such court within ten days after such party has 
been notified of the entry of the decree, shall report the material facts found by him 
within thirty days after the filing of the request as aforesaid, or within such 
further time as the chief justice of such court may grant, upon written request by 
such justice within said thirty day period; provided, that where such decree is 
entered upon an order made by a justice other than the one entering the decree, 
such other justice shall make the report of material facts requested under this 
section. If no request for a report of material facts is so filed, such report shall be 
in the discretion of the justice.” 


A similar provision as to appeals from probate courts appears in 
G. L. chapter 215, section 11 (as amended by St. 1947, c. 365, s. 3) 
as follows: 


“The judge by whom an order, decree or denial was made shall report the ma- 
terial facts found by him, on request of any party entitled to appeal therefrom 
made within ten days after such party has notice of such order, decree or denial; 
otherwise such report shall be in the discretion of the judge.” 
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The chief justice of the Supreme Judicial Court has called to our 
attention for consideration the need of a slight statutory change in 
regard to such reports. 


As stated by the Chief Justice: 

“The object of these statutory provisions is, of course, to enable this court on 
the appeal to know what facts the judge found in order that we may determine 
whether the decree appealed from is right in law on the facts found. But the dif- 
ficulty is that the contents and the degree of particularity of the judge’s report of 
material facts is left entirely to him. He may fully grasp the purpose of the state- 
ment and may do a careful piece of work in laying out for the use of this court the 
subsidiary and ultimate findings which led him to his decree, so that we may have 
the best possible basis for our own review of his action. But it does not always 
work out that way. 

“Tt is certain that these statutes providing for reports of material facts, al- 
though very useful and often a great saving of expense, are not working as they 
should and are producing injustice in occasional cases. What should be done? 

“In the first place, it will not do simply to sit back and say that a party who 
wishes to appeal can always have all the evidence reported so that this court on 
appeal can make its own findings. That is true, but it is not an adequate answer 
to the difficulty. The expense of printing may be too great. The very purpose of 
the statute is to save that expense. Or the appealing party himself may not 
recognize a deficiency in the findings. There seems to be no way in which this 
court can itself apply a remedy.” See Sullivan v. Sullivan, 320 Mass. 114; 
Vergnani v. Vergnani, 1947 Ad. Sh. 1045 and 1049. 

It is common practice in equity when a case is referred to a master 
to find the facts, if the court considers that the master’s report is in- 
adequate in detail or in subsidiary findings or does not furnish find- 
ings upon the precise point on which findings are needed, for the 
court to recommit the case to the master with such directions as will 
enable him to supply exactly what the court thinks it needs. We 
submit herewith a draft act which will simply make it clear that the 
full bench of the Supreme Judicial Court may call upon the trial 
judge in equity and probate appeals to supply the missing links in his 
report of material facts so that the full court can do more exact 
justice and can decide such appeals on their merits rather than on 
the deficiencies in the judge’s report of the material facts. 

The act would not mean that the case would be remanded to the 
trial court for re-trial. The case would stay with the full court 
which would merely ask the trial judge to make further repert of 
facts upon the evidence presented to him. If the trial judge could 
not report more findings, he could say so, but the purpose of the 
present requirement of a report is that he should make a sufficient 
report of material facts, to present the issues of law so that the full 
court on appeal may have before it all the facts which led the trial 
judge to his conclusion. Since that is the purpose of the existing 
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statutes and that purpose sometimes fails of accomplishment for the 
reasons stated, the proposed amendment is designed simply to carry 
out that purpose. 


We, therefore, recommend the following: 


DRAFT ACT 

Chapter 231 of the General Laws (Ter. Ed.) is hereby amended by inserting 
after section 125 the following new section. 

Section 125A. Upon appeal in any case, in equity or probate, where the evi- 
dence is not reported, the full court, if of opinion that a report of material facts 
required by section 23 of chapter 214, or section 11 of chapter 215, is not sufficient 
to enable the court properly to adjudicate the subject matter involved, may in its 
discretion, by order transmitted to the trial court, direct the justice, or judge, to 
make such further report of facts as the full court shall deem necessary. Upon 
compliance with such direction, seven typewritten copies of such further report 
shall be filed by the clerk or register with the clerk of the supreme judicial court 
for the commonwealth for the use of the full court. 


We believe it to be in the interests of justice that this matter 
should be considered as promptly as possible and if the proposal is 
approved, that it be enacted as an emergency act in order that the 
full court may be authorized to act under it as soon as possible. 


JURY COMMISSIONERS 


In our 23rd Report last year we recommended a draft act pro- 
viding for the appointment of two jury commissioners for a district 
comprising the counties of Middlesex, Norfolk and Suffolk. Our 
reasons for this recommendation were stated as follows: 

“After the disclosures of jury-fixing some fifteen years ago the legislature, fol- 
lowing a special message of Governor Ely, provided for a special ‘Crime Commis- 
sion’ to study the practice and procedure followed in the administration of the 
criminal at law. That commission consisting of Frank L. Simpson, Daniel J. 
Lyne and Charles H. Cole, studied, among other matters, the methods of select- 
ing jurors and its results, and, in its report (Senate Document 125 of 1934, 19 
M.L.Q. No. 2, Jan. 1934) after describing the present methods of selecting jurors, 
said, 

“The principal objection to this selective process is its political character. 

The work which a juror has to perform is clearly not political but judicial. The 

selection of jurors should, therefore, be under the supervision of the judiciary, 

and we recommend that it be placed there forthwith.’ 

“They then proposed a jury commissioner for each county (see pp. 138-142). 

“At the same time the Judicial Council discussed the subject in its 9th Report 
(pp. 9-10) and also recommended a jury commissioner or commissioners, but not 
for each county. They concluded as follows: 

““ ‘While this report was being printed the Special Commission on “crime” 

issued their report showing that they had arrived at a similar conclusion as a 

result of their independent investigation, and recommending a jury commis- 

sioner for each county. 
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“ ‘The suggestion of a jury commissioner seems to us more adapted to 
densely populated districts than rural communities where people still know 
each other, and it might be well to try it first in some part of the metropolitan 
area. It is not a new proposal. It is in operation in Rhode Island and else- 
where.’ 

“Meanwhile a special committee of the Boston Bar Association was appointed 
to study the whole jury system, during the year 1934. That committee made a 
detailed report which was printed in the Bar Bulletin (Supplement January 1935). 
It contained not only an account of the existing system, but a study of the Ohio 
system in operation in Cleveland, and recommended a jury commissioner for the 
commonwealth... . 


“The Ohio or ‘Cleveland’ System 

“For the past fifteen years or so the Ohio ‘jury code’ has provided for jury com- 
missioners appointed by the courts in different districts to examine and select the 
lists of jurors and grand jurors who are to serve in those courts. Two commis- 
sioners ‘neither of whom shall be an attorney at law or more than one of whom 
shall be of the same political party’ are appointed, for instance, by a majority of 
the judges of the Court of Common Pleas for Cuyahoga County in which the city 
of Cleveland is situated. They are appointed for no fixed term and are removable 
by the majority of the judges ‘for good cause shown.’ The method of appoint- 
ment and the duties of the commissioners are set forth in the Ohio statutes ss. 
11419-2 to 11419-28. Deputy commissioners and such clerks and messengers 
‘as shall be necessary’ are appointed by the commissioners with the consent of 
the majority of the judges and the judges fix the compensation of the commis- 
sioners, deputy commissioners, messengers and clerks. A suitable office, sta- 
tionery, etc., is provided for the commissioners and the whole matter of selecting 
jurors for the jury lists is in their hands subject to orders of the court. They are 
given the authority to summon prospective jurors and others for examination 
under oath in considering the qualifications and eligibility of persons from the vot- 
ing lists. 

“When the list is prepared notice of the time of drawing is published in at least 
two newspapers of general circulation and the drawing takes place in public (gen- 
erally in the court house) in the presence of the clerk of court, the sheriff, and at 
least one judge of the court. The list of jurors thus drawn to the number needed 
at the particular term (or we would say sitting) of the court is signed by the clerk. 
This is not what is called a ‘special’ or ‘blue ribbon’ jury selection — it is simply 
a more careful examination and selection of all persons eligible for jury duty by 
impartial commissioners under the direct supervision of the court. This assists 
the courts which do not have time for such thorough examination. . . . This prac- 
tice, in operation for about 15 years, has eliminated the political aspect of jury 
selection and sifted the unqualified and unfit persons from the jury lists. 

“Tn the light of such successful practice the committee of Federal judges, of 
which Judge Knox of New York is chairman, appointed by the National Confer- 
ence of Senior Circuit judges, has recommended an act of Congress, with the ap- 
proval of the Conference, to provide for jury commissioners in the Federal courts. 
The bill, thus prepared, is now pending before Congress and has been examined 
by the,Council in the preparation of this report. An article by Judge Knox, ex- 
plaining the need of better methods of selecting jurors, appeared in the Journal of 
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the American Judicature Society for June, 1947, and also in the New York Uni- 
versity Law Quarterly Review for July, 1947. The bil! to provide jury commis- 
sioners for the Federal courts was supported by the House of Delegates of the 
American Bar Association. 

‘We believe the time has come to try to reduce to a minimum the political pos- 
sibilities in the selection of jurors referred to by the ‘Crime Commission’ as quoted 
above and, to that end, to try the experiment of jury commissioners in a limited 
area. 

“The Council is still of the opinion, expressed by its former members in 1933 in 
the 9th Report, that it will be wiser to try the experiment ‘in some part of the 
Metropolitan area rather than on a state-wide basis.’ State-wide experiments 
with new practices are apt to arouse multiplied and varied objections in different 
parts of the commonwealth and they have generally failed of passage, we believe, 
partly because of apprehensions and partly because of compromised provisions 
which have not been convincing as to their soundness. If we try the experiment 
locally we can learn from experience whether or not it may be wisely adapted to 
other parts of the commonwealth. 

“We, therefore, recommend that jury commissioners be provided for a limited 
district comprising Middlesex, Norfolk and Suffolk counties, all contiguous and 
having constant need of jurors. To that end we have revised the draft act sub- 
mitted by the ‘Crime Commission.’ We have inserted the substance of some 


parts of the Ohio system including the special qualifying oath for the com- 
missioners.” 


This year we have_revised the draft act submitted last year in 
matters of detail. In the draft of last year it was provided that the 
salaries and expenses of the commissioners incidental to the work of 
selecting jurors should be paid by the Commonwealth. At the hear- 
ing before the Judiciary Committee the question was asked why the 
people in other counties should be charged through taxation by the 
Commonwealth for the cost of selecting jurors in three counties. 
The question was a good one, and, as it was not the intention of the 
Council to suggest a shifting of the present expense of drawing 
jurors in the three counties to other counties, we have provided in 
the draft submitted herewith, in the proposed section'52, that, while 
the expense should be paid in the first instance by the Common- 
wealth, the substantial part of it (other than the salaries of the com- 
missioners and assistant commissioners needed for the new system) 
shall be apportioned to the various counties according to their per- 
centages of jury trials, and that the counties should reimburse the 
Commonwealth for the expense thus apportioned as determined by 
the director of accounts as is now provided by section 50 of chapter 


35 of the General Laws in regard to expenses provided for in that 
chapter. 


In that section the apportionment of expense is based on county 
valuations. As the purpose of selecting jurors is for jury trials, the 
average number of such trials for a period of years, as shown by the 
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table in the annual reports of the Judicial Council, seems to furnish 
the best basis for apportionment. The increase in receipts from fees, 
recommended on page 16 of this Report, would, we believe, yield 
more than any cost involved. 

For the eleven years (including several war years) from 1938- 
1948, the number of jury trials in the three counties is shown in the 
14th to the 23rd Reports, and in this Report in the tables on pages 
80-83. 


Jury TRIALS 1938-1948 





MIDDLESEX NORFOLK SUFFOLK 
Cwil Criminal Civil Criminal Civil Criminal 
1988.... 427 505 420 154 797 1137 
1930..... 474 488 166 121 1037 1372 
TOO... .... 337 554 133 113 850 1312 
ee 426 581 98 205 830 1325 
ae 453 294 111 175 883 1180 
ee 421 128 73 118 881 797 
See 429 242 64 75 1086 830 
ae 391 192 60 78 609 647 
ae 299 313 79 122 617 692 
a 377 348 100 142 858 955 
_ eee 287 326 147 102 830 834 
Total..... 4321 3971 1451 1405 9278 11,081 
Combined 
1O6tal ... 8292 2856 20,359 


These combined totals suggest an apportionment of the expense 
of 25% to Middlesex, 10% to Norfolk and 65% to Suffolk and, ac- 
cordingly, we have inserted those percentages in section 52 of the 
draft act 

As the plan is a new one with new officials, it seems to us that the 
salaries of the commissioners, and assistant commissioners needed, 
as distinguished from the clerical force and other expenses of that 
kind, may fairly be charged to the Commonwealth. Accordingly we 
provide for this in the proposed section 52. 

As the selection of jurors for each of the three counties (jurors 
being selected for service only in their own county) will involve the 
listing and investigation of, perhaps, a million, or, at least, a very 
large number of persons, such a new system cannot be put into effect 
fully at once. The commissioners appointed by the court will have 
to plan the system with the court, will have to ascertain the extent 
of the clerical force needed, the assistants and the work arrange- 
ments. In order that the plan may be gradually put into operation 
it will be necessary to allow the commissioners to use the present jury 
lists locally prepared for the year following their appointment, and 
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possibly for a second year, with the approval of the court. The ques- 
tion of the date for the annual reports by the local authorities to the 
commissioners of the eligible persons, in the various cities and towns 
in the counties, arises. We have suggested dates for the considera- 
tion of the legislature, but, possibly, these dates may need to be 
changed in the light of the discussion of the proposal. 


We submit the following: 


DRAFT ACT 


Section 1. Chapter 234 of the General Laws is hereby amended by adding at 
the end the following new sections, under the caption — 


JuRY COMMISSIONERS IN THE COUNTIES OF MIDDLESEX, NORFOLK AND SUFFOLK 


Section 43. There shall be two jury commissioners appointed by a majority 
of the justices of the Superior Court for a district comprising the counties of 
Middlesex, Norfolk and Suffolk. Upon the expiration of the term of each com- 
missioner, a majority of said justices shall appoint his successor, for a term of five 
years, at such annual salary, not exceeding $8,000, to be paid by the common- 
wealth, as hereinafter provided, as they may determine. In the event of a va- 
cancy occurring during the term of a commissioner, the same shall be filled by 
said justices for the remainder of said term. The jury commissioners shall appoint 
assistant commissioners and clerical assistants, upon such terms and conditions, 
at such annual salaries, to be paid by the commonwealth, as hereinafter provided, 
as the majority of the justices may in writing approve. The appointments of 
commissioners and assistant commissioners shall be made in writing and shall be 
filed in the offices of the clerk of courts for the counties of Middlesex and Norfolk 
and of the clerks of the superior court for both civil and criminal business in the 
county of Suffolk. An assistant commissioner may perform such duties as the 
jury commissioners may direct, or, in case of illness, or other temporary inability 
of a commissioner, such of the duties of a commissioner as said justices may di- 
rect, first taking and subscribing the oath required of a commissioner. A majority 
of the justices may at any time, for good cause shown, remove any commissioner 

or assistant commissioner, and may fill any vacancy so created. All appointments 
of assistant commissioners shall be made on the basis of ascertained merit and fit- 
; ness alone, in accordance with rules prescribed by said justices. The commission- 
ers and assistant commissioners shall receive from the commonwealth, as herein- 
after provided, such travelling expenses as are necessarily incurred in the per- 





, formance of their duties, upon certificates of the commissioners approved by the 
4 chief justice. Each of the counties in said district shall furnish the commissioners 
7 with suitable offices in a shire town in the county, together with the necessary 
. equipment and supplies. Each commissioner and assistant commissioner shall, 
t during his term of office, devote his full time to the duties of the same. 


: Section 44. Before entering upon the duties of his office each of the commis- 
sioners in addition to any other qualifying oath, shall take and subscribe the fol- 


lowing oath of office and file the same with the clerks of court specified in section 
forty-three. 


—_——“ 
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“T do solemnly swear (or affirm) that I will honestly and faithfully discharge 
the duties of a jury commissioner without fear or favor: and that I will consent 
to the selection of no person as juror whom I have been solicited to name as 
juror or whom I believe to be unfit for that position, or likely to render a partial 
verdict in any cause in which he may be called as juror; and that I will report 
to the court the names of any and all persons who, in any manner, seek by 
request, hint or suggestion to influence me in the selection of jurors.” 

Section 45. The board of election commissioners in cities having such boards, 
the board of registrars of voters in other cities and the board of selectmen in 
towns in said counties shall annually before April 1st, unless otherwise ordered by 
said justices, make and file with the jury commissioners a certified list containing 
the names, addresses and occupations of all persons qualified to vote for repre- 
sentatives to the general court whether registered voters or not, shown on their 
records, and liable for jury service under Section 1 of this chapter. 

Section 46. From such certified lists, the jury commissioners shall anually, 
before July 1st, prepare a list of such inhabitants of every city and town in each 
of said counties who are of good moral character, of sound judgment, and free 
from all legal exceptions, and who are not exempt from jury service under sec- 
tions one or two, as they think qualified to serve as jurors. They shall not place 
the name of any person on said list unless such person is determined to be quali- 
fied as aforesaid upon the knowledge of said commissioners or upon the receipt 
by them of reliable information indicating that said person is so qualified. The 
commissioners may summon any person to appear before a commissioner or as- 
sistant commissioner at any place within the city or town wherein such person 
resides for examination as to his qualifications for jury service, and may compel 
his attendance there and the giving of testimony, under oath, in the same manner 
and to the same extent as may magistrates authorized to summon and compel the 
attendance of witnesses. The jury commissioners may further investigate by in- 
quiries at such person’s place of residence and of business or employment, or by 
other means, his reputation, character and fitness for such service. They may 
also so summon to appear any person to answer under oath all questions relating 
to the character or fitness for jury service of any other person. All such informa- 
tion obtained by the commissioners shall be confidential. Any commissioner or 
assistant commissioner may administer oaths to any and all persons herein 
mentioned. 

Such lists, so prepared by the commissioners, shall include not less than one 
juror for every hundred inhabitants in each city or town in each of said counties, 
nor more than one for every sixty, according to the latest census, state or na- 
tional. In no event shall any person’s name appear on the jury lists for more than 
three successive years, or on more than two such lists in any six-year period, nor 
shall such lists contain the name of any person who has been convicted of any 
felony. 

In the preparation of the said lists, the election commissioners, the registrars 
of voters in cities, and the board of selectmen in towns, and the chief of police or 
the police commissioner or the official having charge of the police, in each city 
or town in said counties shall, upon request of said commissioners, furnish them 
all such assistance as the commissioners deem proper to enable them to perform 
their duties. Any election commissioner, registrar of voters, selectman or police 
official who neglects or refuses to furnish such assistance shall be liable to a fine of 
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not more than five hundred dollars. The board of probation shall also furnish 
the commissioners with records and information on request of the commissioners. 
The sheriffs of said counties shall also furnish such assistance in their respective 
counties as the commissioners may require, subject to the approval of said jus- 
tices, and shall assign such officers appointed for attendance upon the several 
sessions of the superior court as may be designated by said justices for attendance 
upon the commissioners or for specified duties in counties where jury-pooling, so 
called, is practised. Officers so assigned shall receive from the county the same 
compensation as for attendance upon the superior court. 


Section 47. A copy of such list, containing the address and occupation of each 
person named therein, shall annually, before August first, be furnished to the 
clerks of the superior court in each of said counties, to be kept by said clerks for 
the use of said court. A similar copy shall be kept for public inspection at each 
office of the jury commissioners. 


Section 48. The jury commissioners may, from time to time, revise said lists 
by striking from them the names of persons found by them to be ineligible for 
jury service. If a jury list prepared as provided in section forty-six includes less 
than one juror for every one hundred inhabitants of a city or town, the jury com- 
missioners shall prepare a further list and like proceedings shall be had as in the 
case of the original list, until the required number of jurors is obtained. 


Section 49. Notwithstanding the provisions of section eleven, writs of venire 
facias issued in said counties shall be served upon the jury commissioners who 
shall forthwith proceed to the drawing of jurors as hereinafter provided. 


Section 50. For the purpose of drawing jurors, the jury commissioners shall 
provide a separate box for each city and town in said counties, and the name of 
the city or town for which a box is used shall be legibly marked thereon. The 
name of each individual remaining on the jury commissioners’ list shall be on a 
separate piece of paper, which shall be placed in the box marked with the name of 
the city or town of his residence. After service of venires upon the jury commis- 
sioners, they shall seasonably notify the chief justice of the superior court of the 
time and place of a public meeting or meetings in the county for the purpose of 
drawing jurors, and the said chief justice, or one of the justices of the superior 
court designated by him, shall be present at the drawing of said jurors. A jury 
commissioner or assistant commissioner shall attend said meeting, and shall, in 
the presence of the chief justice or justice designated, mix together the slips con- 
taining the names in said boxes and, without seeing the names written on said 
slips, draw from each box the number of names required. He shall read each name 
aloud when drawn, pass the slip of paper on which it appears to the said chief 
justice or justice attending, and shall then cause it to be written in the order in 
which it was drawn upon a list provided for that purpose, at the bottom of which 
the jury commissioners shall certify that the drawing was in accordance with law. 
All such lists shall be filed in an office of the jury commissioners, and a copy of 
each such certified list, together with the address and occupation of each juror 
drawn for each of said counties, shall be furnished to the clerk of the superior 
court in such county. 

Section 51. Except as otherwise provided in sections forty-three to fifty, in- 
clusive, all provisions of law relative to the drawing of jurors and grand jurors, 
shall apply to the counties of Middlesex, Norfolk and Suffolk. 
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“The jury commissioners may refer any question arising in connection with 
the preparation of lists to the chief justice of the superior court, or to a justice 
designated by him, for decision, and the court may issue such orders as it may 
deem necessary to carry out the purposes of sections 43-50.” 

Section 52. All expenses, other than the salaries of the commissioners and 
assistant commissioners incurred under sections 43-51, inclusive, shall be paid 
in the first instance by the commonwealth, from such funds as may be appro- 
priated by the general court; and the counties of Middlesex, Norfolk and Suffolk 
shall severally reimburse the commonwealth therefore in the following proportions 
— Middlesex twenty-five percent, Norfolk ten per cent, and Suffolk sixty-five 
percent, as determined by the director of accounts. 

Section 2. A majority of the justices of the superior court shall, on or before 
November 1, 1949, appoint two jury commissioners, at such annual salary not 
exceeding $8,000, to be paid by the commonwealth as hereinbefore provided, as 
they may determine, with the powers, duties and responsibilities set forth in sec- 
tion one of this act, one for a term of three years and one for a term of five years. 
Upon the expiration of their respective terms, their successors shall be appointed 
as provided in said section one. 

Section 3. On or before April 1, 1950, the board of election commissioners in 
cities having such boards, the board of registrars of voters in other cities and the 
board of selectmen in towns in the counties of Middlesex, Norfolk and Suffolk 
shall transmit to the jury commissioners for said counties the jury lists then pre- 
pared, and such lists, with such changes and additions as may be made by said 
jury commissioners, may be used by them in the performance of their duties for 
the period from July 1, 1950 to June 30, 1951, and for such further time as a 
majority of the justices of the Superior Court may direct. 

Section 4. This act shall take effect on 


DAMAGES IN MANDAMUS PROCEEDINGS 


The writ of mandamus is an ancient technical writ which is fre- 
quently used in Massachusetts in cases, among others, in which a per- 
son claims that he has been unlawfully removed from office. Sec- 
tion 5 of chapter 249 of the General Laws, as amended by §2 of 
chapter 374 of the Acts of 1943, provides that in such proceedings 
“if the petitioner prevails his damages shall be assessed and judg- 
ment shall be rendered therefore, with costs,’ ete. As pointed out in 
Hill v. Boston, 193 Mass. 569, Lowry v. Commissioner of Agriculture, 
302 Mass. 111, 121, Henderson v. Mayor of New Bedford 320 Mass. 
663, 668, and other cases there cited, there is no statutory provision 
that an order-of re-enstatement shall be “without loss of compensa- 
tion’”’, or words to that effect, and the petitioner may recover only 
such damages, other than lost compensation, caused by his unlawful 
removal. In order to recover his back pay, he must bring a separate 
action at law. This situation seems to us merely a survival of earlier 
practice which, whatever may have been the earlier reasons for it, is 
now merely a rule which causes an unnecessary separate action to 
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decide a question which may be adequately and more promptly de- 
cided in the mandamus proceeding. We therefore recommend the 
following: 
DRAFT ACT 
Section 5 of chapter 249 of the General Laws as amended most recently by 
section 2 of chapter 374 of the acts of 1943 is hereby further amended by inserting 
in the sixth sentence thereof after the word “damages” the words “including any 
salary or wages to which the petitioner may be entitled.” 


EQUITABLE REPLEVIN 


For many years the statute (now G. L. chap. 214 §3 el. 1) has 
provided that the Superior court shall have jurisdiction in equity of 

“Suits to compel the redelivery of goods or chattels taken or de- 
tained from the owner, and so secreted or withheld that they can- 
not be replevied.” 

The jurisdiction under this clause is known to lawyers as ‘‘equit- 
able replevin.”’ “Replevin”’ is a technical and ancient common law 
remedy for an owner whose property has been taken or detained. 
The clause giving jurisdiction in equity above quoted was intended 
to protect the owner in special circumstances if he could prove the 
special circumstances. If a proceeding in equity is a more direct and 
effective method by which an owner may get back his goods from 
someone who has wrongfully taken or withheld them, we see no 
reason why he should not be allowed to proceed in equity without 
the preliminary obstruction of showing special circumstances based 
on the earlier practice of restricted equity jurisdiction which may 
cause delay, unnecessary waste of the time of the courts and which 
seems to us not adapted to modern conditions. If an owner and his 
counsel consider equitable replevin a more effective proceeding than 
an action of replevin at law, we see no reason whatever why he 
should not be allowed to use it. 


We therefore recommend the following: 


DRAFT ACT 
Clause (1) of Section 3 of chapter 214 of the General Laws is hereby amended 
by striking out the words “and so secreted or withheld that they cannot be re- 
pleved” so that the clause will read “suits to compel the redelivery of goods or 
chattels taken or detained from the owner.” 


LATE DEMANDS FOR PROOF 


Section 30 of chapter 231 of the General Laws, in order to avoid 
waste of time in the proof of facts which are really undisputed, pro- 
vides that, in a civil action in which one of the parties is an executor, 
or some other kind of fiduciary, or a corperation, or in which the ac- 
tion relates to something which happened on a public way, the fact 
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of the fiduciary position, or that the place is a public way, “shall be 
taken to be admitted unless the party controverting it files in court 
within the time allowed for the answer .. . or within ten days after 
the filing of the paper containing” the allegation of the fact, ‘‘a spe- 
cial demand for its proof.” 

In the recent case of Boutillier, administratrix v. Wesinger (1948, 
Advance Sheets 349, at page 350) the Supreme Judicial Court stated 
that as the statute contained “no provision for extension of .. . 
time,” apparently the statute did not allow the court to grant an 
extension if, in the courts judgment, the circumstances justified it. 
In that particular case the defendant did not raise the question until 
after the close of the evidence at the trial which was so late in the 
proceedings as to defeat the purpose of the statute, but the passages 
in the opinion suggest the serious doubt, in the minds of practising 
lawyers, whether the statute authorizes the court to allow a late de- 
mand even where circumstances, such as illness of counsel or other 
facts appear, which would justify the allowance of a late answer or 
an amended answer. So absolute a date for a matter of this kind, 
without any allowance for special circumstances in the discretion of 
the court, does not seem to us in the interests of justice and we think 
the doubt should be removed by an express provision in regard to a 
late demand under reasonable circumstances. 


For this reason we recommend the following: 


DRAFT ACT 

Section 30 of chapter 231 of the General Laws is hereby amended by inserting 
after the words ‘“‘containing such allegation,” the words, “or within such time as 
the Court may allow on motion and notice,” so that the section will read: 

“830. Fipuctary or Corporate Capacity? Or EXIsTeENCcE oF Pusiic Way 
ApMITTED? UN.Ess? Etc. — [f it is alleged in any civil action or proceeding that 
a party is an executor, administrator, guardian, trustee, assignee, conservator or 
receiver or is a corporation, or that a place is a public way, such allegation shall 
be taken as admitted unless the party controverting it files in court, within the 
time allowed for the answer thereto, or within ten days after the filing of the 
paper containing such allegation, or within such further time as the Court may al- 
low on motion and notice, a special demand for its proof.” 


As TO SERVICE ON NON-RESIDENTS 


The statutes provide for service of process on foreign cooperations 
doing business in this state, but, if a non-resident individual, or 
partnership, does business in Massachusetts through an agent who 
has charge of such business, a Massachusetts creditor of such busi- 
ness can not bring suit against him by serving the writ on the resi- 
dent agent. In our twenty-third report last year (pages 8 to 12), at 
the request of the legislature, we discussed this situation and made a 
recommendation. We pointed out that, 
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“For many years the Massachusetts statutes (G. L. ¢. 223, Pages 
29-31) have provided that process may be served upon a defendant 
in Massachusetts by reading it to him or by delivering to him a copy 
or by leaving a copy for him ‘at his last and usual place of abode, if 
he has any within the Commonwealth known to the officer.’ ‘If he 
has none, it shall be left with his tenant, agent or attorney, if he has 
any within the commonwealth known to the officer ”’ 


We see no reason why a Massachusetts creditor of a non-resident 
individual, who has an agent in charge of his Massachusetts busi- 
ness, should not also be allowed to serve process on that agent on a 
claim arising out of such business. We pointed out that such service 
has been allowed in Pennsylvania ever since 1856. Accordingly, we 
recommended a bill last year, which was favorably reported by the 
Judiciary Committee as House bill 2011. The bill passed the House, 
but was rejected in the Senate. The constitutional question, which 
was formerly raised in regard to such service, was discussed at length 
in our report and we believe, as there stated, that the doubt, formerly 
expressed, has been removed by later judicial opinions. 


We recommend the following: 
DRAFT ACT 


AN ACT REGULATING THE SERVICE OF CIVIL PROCESS UPON CERTAIN NON-RESIDENT 
DEFENDANTS 


Chapter 227 of the General Laws is hereby amended by inserting after the 
words “section five,’”’ in the third line of Section 1, the words, ‘or five A,” and 
by inserting after Section 5 the following new section: 


Section 5A. When any individual not residing in this commonwealth shall 
engage in business in this commonwealth, in any action against such individual 
arising out of such business, service of process may be made by leaving a copy of 
the writ or other process with the person who at the time of service is in charge 
of such business, and any process so served shall be of the same legal force and 
validity as if served personally on such non-resident individual; provided, that 
at least thirty days before the return day thereof, a copy of such process together 
with a notice of such service sha'l be forthwith sent to such non-resident defend- 
ant by registered mail, return receipt requested. 


An affidavit of compliance herewith, and the defendant’s return receipt if 
received by the plaintiff, shall be filed in the case on or before the return day of 
the process, or within such further time as the court may allow. The court in 
which the action is pending shall order such continuances as may be necessary to 
afford the defendant reasonable opportunity to defend the action, and a defend- 
ant, while in the commonwealth for the sole purpose of defending such action, 
shall not be subject to service in any action or proceeding not arising out of busi- 
ness conducted by him within the commonwealth, 
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Reports REQUESTED BY THE LEGISLATURE IN 1948 
This year the “subject matter” of ten bills, pending before the 


legislature, were referred to the Council with requests for a report as 
follows :— 


House 1291 relative to appointment of attorneys in separate sup- 
port proceedings (referred by Resolves Chap. 63). 

House 1282 relative to fees for executors, administrators and at- 
torneys (referred by Resolves Chap. 21). 

House 770 relative to payments from estates of pledges for charit- 
able purposes (referred by Resolves Chap. 21). 

House 1641 relative to change of name (referred by Resolves 
Chap. 53). 

Senate 266 relative to rights of way and other easements (referred 
by Resolves Chap. 51). 

House 1452 relative to arrest without warrant for larceny of prop- 
erty worth less than $100 (referred by Resolves Chap. 12). 

House 18 relative to extensions and other changes in mortgages of 
real estate by savings banks (referred by Resolves Chap. 13). 

House 493 to clarify decrees of probate courts (referred by Re- 
solves Chap. 14). 

House 216 relative to detention in, or commitment to, hospitals 
for the insane (referred by Resolves Chap. 20). 

House 486 relative to summary judgments on issues in which there 
are no disputed facts (referred by Resolves Chap. 6). 


On these matters we report as follows: 


House 486 “To Permit SUMMARY JUDGMENT ON IssUES IN WHICH 
THERE Is No Dispute or Fact’ (REFERRED By RESOLVES 
Cuap. 6) 

Section 59 of chapter 231 of the General Laws provides for ad- 
vancement of actions for speedy trial in case of an affidavit by the 
plaintiff of no defense or affidavit by the defendant of no merit in the 
action. Section 59B provides for a summary judgment ‘‘in an action 
of contract where the plaintiff seeks to recover a debt or liquidated 
demand” if the plaintiff verifies the cause of action and his belief 
that there is no defense “unless the defendant by affidavit, by his 
own evidence or otherwise shall disclose such facts as the court finds 
entitle him to defend.’ This section, while frequently used for the 
collection of debts in the Municipal Court of the City of Boston, is 
simply a ‘“‘one way street.” A defendant can not proceed under it in 
an action which has no merit. 

In other jurisdictions, notably in New York, Michigan and Illi- 
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nois and, since 1939, under the Federal Civil Rules, a more affective 
procedure has existed for avoiding the waste of time and money of 
the publie and of litigants in unnecessary trials. 

As pointed out elsewhere in this Report, the heavy publie burden 
of expense of litigation in our courts is for the benefit of relatively 
few litigants. It does not seem to require argument that reasonable 
procedure should be provided to avoid waste. A party has a right to 
a trial of his case on the facts by a court or if he prefers, he has a 
constitutional right to a trial by jury, and, in either case, he has a 
right to a decision of questions of law which may arise in his case. 
It seems obvious that he has no right to put the public, or his op- 
ponent, to the expense and delay of a trial of a case in which there is 
no genuine dispute as to material questions of fact. In such cases his 
right is limited to a decision of questions of law by the court if there 
are any. The procedure for what is called a “‘summary judgment”’ is 
designed to screen from the mass of cases entered in court those 
cases in which there is no real dispute of fact to be tried, and thus to 
avoid waste of time and money for everybody. 

As already explained, this procedure exists to a limited extent, for 
plaintiffs only, under section 59B. In other jurisdictions referred to, 
the procedure exists for both parties in almost any kind of legal 
proceeding. 

House 486, referred to the Council for a report, would adapt such 
procedure to our Massachusetts practice much less broadly than in 
other jurisdictions, being limited to ‘‘actions of contract,’ but not as 
limited as section 59B, and being also open both to plaintiffs and 
defendants instead of being a “one way street.” 

This procedure in the Federal courts, is shown by the notes to 
Federal Rule 56 (Annotated Rules pages 271-272) was adopted in 
that rule in the light of the effective experience with such rules in 
New York, Michigan, Illinois and elsewhere. In the third report of 
the Judicial Council of New York in 1937 (on page 30) the procedure 
was referred to as “noteworthy for its marked contribution to the 
cause of speedy justice and the alleviation of the economic waste of 
unnecessary and protracted litigation,’ and figures were given show- 
ing the extent of its use in that state. In the case of Doehler Metal 
Furniture Co., Inc. vs. U. S. 149 F. 2nd 120 (1945), the Court of 
Appeals for the second Federal circuit, while pointing out “that trial 
judges should exercise great care in granting motions for summary 
judgments” and that “‘a litigant has a right to a trial where there is 
the slightest doubt as to the facts, and a denial of that right is re- 
viewable” although “refusal to grant summary judgment is not re- 
viewable,” added that “such a judgment wisely used is a praise- 
worthy, timesaving device.”’ 

House 486 is based on Federal Rule 56. We think certain added 
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words are advisable and that a proviso should be added that the pro- 
cedure should not apply in suits against an executor or adminis- 
trator for alleged liability of the deceased person, because of the 
possible, or probable, lack of information available to the repre- 
sentative of the estate as to the actions of the deceased, which might 
place the estate at a disadvantage under such procedure as com- 
pared with a living defendant (ef. Morris Plan Co. vs. McCarthy 
295 Mass. 597). 

With the changes suggested we recommend the following draft 
act, which is House 486 with our suggested additions printed in 
italics. 


DRAFT ACT 
Section 59 of chapter 231 of the General Laws, including the caption thereof, 
is hereby stricken out and the following section and caption substituted therefor: 


MOTIONS FOR SUMMARY JUDGMENT 

Section 59. In any action of contract, except an action against an executor or 
administrator for liability of the deceased, at any time after the completion of the 
pleadings counsel for either party may file an affidavit that in his belief there is no 
genuine issue of material fact but only questions of law in connection with all or 
some part of the action, or of some issue determinative thereof, and move for an 
immediate entry of judgment thereon. Said motion may be accompanied by 
affidavits on personal knowledge of admissible facts as to which it appears affirma- 
tively that the affiants would be competent to testify. The facts stated in the 
accompanying affidavits shall be taken to be admitted for the purpose of the 
motion unless within twenty-one days, or such further time as the court may 
order, contradictory affidavits are filed, or the opposing party shall file an aff- 
davit showing specifically and clearly reasonable grounds for believing that con- 
tradiction can be presented at the trial but cannot be furnished by affidavits. 
Copies of all motions and affidavits hereunder shall be furnished upon filing to 
opposing counsel. If admissions in the pleadings, interrogatories, admissions 
under chapter two hundred and thirty-one section sixty-nine, stipulations or 
affidavits hereunder show affirmatively, that except as to the amount of damages no 
genuine issue of material facts exists and that there is nothing to be decided except 
questions of law, an order for default, or judgment for the moving party, shall 
forthwith be entered if he shall be entitled thereto as a matter of law, subject to an 
assessment of damages, if required. If affidavits hereunder are filed in bad faith, 
the offending party may be adjudged guilty of contempt, and in any trial any 
affidavit filed by any party, as herein provided, may be given in evidence against 
him, 

Section 59A of said chapter is hereby amended by adding at the end thereof 
the following :* 

“Tf, in an action removed by the defendant from a district court, the court is 
satisfied, upon an inspection of the declaration, that the plaintiff seeks to re- 
cover solely for his personal labor, with, or without interest, the court shall, 
upon motion, advance such action for speedy trial.” 





* This change is merely a transfer of a provision in the present §59 to §59A, where it belongs. 
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HovseE 1452 ro ALLow ARREST WITHOUT A WARRENT FOR LARCENY 
oF PRopeRTY WortH LEss THAN $100 


By Resolves chapter 12 the following bill was referred to the 
Council: 

“Chapter 266 of the General Laws is hereby amended by inserting after sec- 
tion 30, inserted by section 2 of chapter 282 of the acts of 1945, the following 
new section: 

“Section 830A. Sheriffs, deputy sheriffs, constables and police officers may with- 
out a warrant arrest any person found in the act of committing larceny under 
section thirty, regardless of the value of the property stolen, and may keep such 
person in custody in jail or otherwise for not more than twenty-four hours, Sun- 
days and legal holidays excepted, until complaint may be made against him for 
such offence.” 


The reason for this proposal, as explained to the Council by the 
draftsman of the bill, is that it is generally believed that, under the 
law as it stands today, a police officer runs the risk of being sued for 
false arrest if he arrests, without a warrant, a person who commits 
larceny, even in his presence, if the property stolen does not exceed 
the value of $100. An example submitted to us is that of an officer 
seeing D steal an article worth $5 in a department store; the officer 
could take the article away from D and restore it to the owner, but 
he could not lawfully arrest D nor could he lawfully foree D to 
identify himself so that a warrant, or summons, could be issued 
against him. This statement refers to a case where the store is open 
for business and not to the offense known as larceny in a building 
which would be a felony regardless of the value of the property 
stolen. 

It is stated as the reason for this situation, that, at common law, 
an officer can arrest without a warrant only for felony, or for a mis- 
demeanor if the misdemeanor amounts to the breach of the peace. 

G. L. 274 $1 (First adopted in 1852) provides that 


“A crime punishable by death or imprisonment in the state prison is a felony. 
All other crimes are misdemeanors.” 


This statute was passed following a suggestion in an opinion in 
Comm. v. Carey, 12 Cushing 246. 

Section 30 of chapter 266 as amended by section 2 of chapter 282 
of the acts of 1945 (which the proposed bill refers to) provides that 
larceny, if the value of the property stolen exceeds $100 may be 
punished by imprisonment in the state prison for not more than 5 
years. This is a felony under the statutory definition just quoted. 
If the value of the property does not exceed $100 no sentence to the 
state prison is authorized. Therefore, it is not a felony; therefore, as 
the obvious argument goes, the common law rule as to arrest with- 
out warrant, which is still in force unless modified by statute (See 
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Comm. v. Gorman 288 Mass. 294 at p. 297, citing McLennon v. 
Richardson 15 Gray 74 and Comm. v. Ruggles 6 Allen 588, at 590; 
see also Curtz v. Moffet 115 U. 8. 487) applies and a warrant is 
needed to authorize the arrest, at least, unless the circumstances 
involve a breach of the peace. 

The common law rule has been modified by statute in a number of 
special misdemeanors committed in the presence of an officer al- 
though not amounting to a breach of the peace. As examples, see 
violation of alcoholic beverage laws G. L. chapter 138; promotion of 
anarchy G. L. chapter 264; violation of certain by-laws under chap- 
ter 272 sec. 259; cruelty to animals, G. L. chapter 272 §77, 81, 82; 
delinquent children under G. L. chapter 119 § 52; dog and cock fight- 
ing G. L. chapter 272, § 89, 90 and 91; violation of election laws 
G. L. 56 $67; illegal possession of explosives G. L. 148; gaming under 
certain circumstances G. L. chapter 271 §2; drunkeness G. L. 272 
$44; violations of motor vehicle laws G. L. chapter 90; spitting, 
etc., ete. 

In an article on the law of arrest by Prof. Sam Bass Warner in 
the American Bar Association Journal for February, 1940, appears 
the following statement: 

“In states like Massachusetts in which officers have no right to arrest without 
a warrant for a misdemeanor not amounting to a breach of the peace, even 
though it is committed in their presence, they regularly violate the law by arrest- 
ing everybody whom they see committing petit larceny. 

“Suppose that an officer sees a thief take an overcoat out of a parked auto- 
mobile. The law of Massachusetts allows him to take the coat away from the 
thief, but, unless the coat is worth over $100, he has no right to arrest the thief 
without first obtaining a warrant. Yet I have seldom met an officer who said he 
would obey that law or that he did not think that he would deserve to be pun- 
ished by his superiors, if he did. Clearly, the creation of police departments, 
sanitary jails, facilities for bail and even for release on one’s own recognizance, 
have eliminated the justification for limiting arrests for misdemeanors to those 
involving a breach of the peace.” 

Whatever may be the rule as to misdemeanors generally, we re- 
spectfully question the accuracy of so sweeping a statement of the 
law of arrest as applied to the offense known as “‘larceny,’’ even if 
the value of the property is less than $100, if the theft is committed 
in the presence of the officer. At common law as stated by Black- 
stone (Commentaries Vol. IV p. 229) “Grand Larceny” was stealing 
goods above the value of 12 pence. Under that value, the crime was 
“petit larceny.’’ Both came under the definition of “simple larceny” 
which is defined as ‘‘the feloneous taking and carrying away of the 
personal goods of another.’”’ This and other references to the Eng- 
lish common law are cited in Dane’s “‘Abridgement of American 
Law” vol. 7 p. 163 (published in 1824 as stating the American law 
as follows: 
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“What is larceny or theft. This crime is well described in the indictment, which 
charges that the deft. did feloniously take, steal, and carry away one piece of 
cloth &c. of the goods and chattels of .C.D. to his damage &c. Larceny is simple; 
this is the felonious taking and carrying away another’s personal goods. Or it is 
mixed or compound; this has all the properties of simple larceny, but is also ac- 
companied with taking from one’s house, shop, or person.” 


In England at the beginning of the 19th century most felonies 
were punishable with death including stealing from the person above 
the value of a shilling (See “A Century of Law Reform” p. 45). By 
chapter 143 of the Act of 1804 stealing, regardless of amount, carried 
a possible penalty of varying terms in state prison as explained in the 
notes of the commissioners on the Revised Statutes of 1836 to chap- 
ter 126 and, at their suggestion, in sections 14, 16, 17 of that chapter, 
the penalty was a possible five years in state prison and, if more 
than $15 and not more than $100, a possible 1 year. Larceny seems 
to have been a felony regardless of penalty, both before and after the 
act of 1852, already referred to, until the end of the century when by 
act the possibility of a sentence to state prison was omitted if the 
value did not exceed $100. It seems obvious from the history of the 
statutes that the omission of the states prison sentence was for the 
purpose of reducing the punishment and, prior to the act of 1911, 
bringing larceny of less than $100 within the final jurisdiction of the 
district courts, and that it was not the intention of the legislature to 
alter the common law rule that an officer might arrest, without a 
warrant, a person stealing in his presence. This view is also sup- 
ported by the fact that it may be impossible for an officer who sees a 
man steal something to know whether the value of the property is 
more or less than $100 and, without express and unmistakable legis- 
lative language, it seems difficult to attribute to the legislature an 
intention to thus restrict the officer’s authority and duty to arrest, 
and subject him to the risk of false arrest and thus leave the com- 
munity unprotected against such thefts. 

We think it only fair to the police that this view should be pub- 
licly stated in view of the statements and impressions to the con- 
trary already referred to. But we do not think that the law should 
be left in this uncertain state in the minds of the police and we, 
therefore, recommend an amendment which we believe to be de- 
claratory of the law of arrest. We do not think that the amendment 
should be made to chapter 266 as proposed in the bill referred to and 
we think the amendment should be shorter and more limited in 
scope than the words proposed. We see no reason for extending 
the rule to cover such circumstances as those in McDermott v. W. T. 
Grant Co. 313 Mass. 736 where the officer did not see what happened 
but relied on the unreliable say-so of somebody else. 


We recommend the following: 
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DRAFT ACT 


Section 28 of chapter 276 of the General Laws is hereby amended by inserting 
after the word “process” in the second line thereof, the words “‘may arrest with- 
out the issuance of a warrant, and detain a person found by him in the act of 
stealing property in his presence regardless of the value of the property stolen, 
and” so that said section shall read 

“Arrest for Misdemeanors. Any officer authorized to serve criminal process 
may arrest without the issuance of a warrant and detain a person found by him in 
the act of stealing property in his presence regardless of the value of the property 
stolen, and may arrest and detain a person charged with misdemeanor, without 
having a warrant for such arrest in his possession, if the officer making such arrest 
and detention shall have actual knowledge that a warrant then in full force and 
effect for the arrest of such person has in fact issued.” 


Hovse 1291 to AvuTHORIZE APPOINTMENT OF ATTORNEYS BY A 
PROBATE JUDGE TO INVESTIGATE AND DEFEND IN PROCEEDINGS 
FOR SEPARATE SUPPORT AND CUSTODY OF CHILDREN (REFERRED 
BY RESOLVES, CHAPTER 63) 


House 1291 


“Chapter 209 of the General Laws is hereby amended by inserting after section 
34 the following new section: 

“Section 34A. The judge of a probate court wherein any petition under section 
thirty-two is pending may appoint an attorney to investigate and report to the 
court in relation thereto and may direct such attorney, or any other attorney, to 
defend the petition. The attorney may be appointed either before or after a 
decree has been granted thereon. His compensation shall be fixed by the court, 
and shall be paid by the county where the petition is pending, together with any 
expenses approved by the court, upon certificate by the judge thereof to the 
county treasurer. The state police, local police and probation officers shall assist 
the attorney so appointed, upon his request.” 


This bill would extend to proceedings for separate maintenance 
and custody of children, the same authority of the court which now 
exists in divorce cases by section 16 of chapter 208 of the General 
Laws which reads: 

§16 “Investigation of Divorce Case. — Any justice of the superior court or 
judge of a probate court wherein any libel for divorce is pending may appoint an 
attorney to investigate and report to the court in relation thereto and may direct 
such attorney, or any other attorney, to defend the libel. The attorney may be 
appointed either before or after a decree of divorce nisi has been granted, and 
may enter objections to such decree nisi becoming absolute in the same manner 
as the libellee. His compensation shall be fixed by the court, and shall be paid by 
the county where the libel is pending, together with any expenses approved by 
the court, upon certificate by a justice or the judge thereof to the county treasurer. 
The state police, local police and probation officers shall assist the attorney so 
appointed, upon his request.” 
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Before discussing the proposed bill, the figures as to the volume 
of divorce and separate support cases should be considered. The 
tabulated reports of the registers of probate for the years ending 
December 31, 1946 and 1947 are as follows as shown by the tables 
on pp. 92 of our 23rd Report and p. 92 of this Report. 


1946 1947 
Original Original 
Entries Decrees Entries Decrees 
(New cases) Nisi (New cases) Nisi 
Barnstable . teks 205 175 178 134 
Berkshire. . 494 395 345 243 
Bristol... . 1,395 1,135 1,012 780 
Dukes... . 21 23 22 18 
Essex... .. 1,563 1,121 1,134 1,041 
Franklin. . 135 121 111 83 
Hampden. 1,541 1,031 1,097 810 
Hampshire 60 29 43 28 
Middlesex . 3,144 2,294 2,379 1,884 
Nantucket. : 15 10 11 5 
Norfolk. . . 1,092 784 824 618 
Plymouth . £5 777 515 538 487 
Suffolk. .. ... 8,019 1,985 2,572 1,952 
MINE 55 ko cacaxocdoewawen 1,880 1,420 1,435 1,018 


The figures on separate support, desertion and custody were as 
follows: 


1946 1947 
Sep. Sep. 
Support Desertion Custody Support Desertion Custody 
Barnstable ...... 7 3 2 3 2 1 
Berkshire........ 33 12 12 29 15 15 
Beetel.......... 100 18 9 83 9 5 
eee 0 0 0 1 - - 
ee 75 23 12 84 11 7 
Preaigin........ 2 3 2 6 - - 
Hampden....... 65 3 23 63 3 13 
Hampshire...... 1 0 0 4 - 1 
Middlesex....... 162 15 49 166 18 30 
Nantucket....... 0 0 0 1 - - 
Norfolk......... 86 9 12 110 7 7 
Plymouth....... 30 3 5 39 7 7 
ee 340 4 42 270 13 38 
Worcester....... 183 8 8 182 12 4 


The only ground on which the present section 16 of chapter 208 
relative to divorce cases above quoted and this proposed bill in re- 
gard to separate support cases are based seems to be the public inter- 
est in the marriage status and the interests of the children if there 











38 JUDICIAL COUNCIL P.D. 144 


are any. There are great differences of opinion in the community as 
to the exact extent and nature of this public interest. There are 
between 8000 and 9000 attorneys admitted to practice in Massa- 
chusetts with constant additions every year. How many of them 
are qualified to “investigate and report” on family situations from 
the point of view of the public interest, nobody knows. When the 
number of divorce cases tabulated above is considered, most of 
which are uncontested, it seems obvious that the courts under the 
present section 16 have not, in most cases, considered, the services of 
an attorney, at the expense of the county, likely to be of sufficient 
assistance to warrant such appointments. The whole subject of 
divorce, custody of children and domestic problems is under discus- 
sion throughout the country. 

A very considerable number of non-support cases are brought as 
criminal cases in the district courts under the uniform desertion act 
which provides a much fuller opportunity to the court to get the 
facts because ever since 1911, when that act was passed, the privilege 
of husbands and wives, which still exists in other courts and other 
proceedings, even in the same court, of not testifying as to private 
conversations so that the court is deprived of the most direct evi- 
dence, has not applied in these non-support cases in the district 
courts. The exclusion of such evidence still does apply in such cases 
in the Probate Courts. In the district courts, a very large amount of 
money is collected for the family in these non-support cases with 
the assistance of the probation officers. The probate courts have no 
probation officers. Competent probation officers with the training, 
personality and temperament adapted to such work are not always 
easy to find. The kind of work contemplated by the attorneys who 
might be appointed by the Probate Courts under the proposed act 
would seem to be mainly that of competent probation officers. 

We have pointed out in this Report, pp. 20-33, the constant in- 
crease in the cost of the administration of justice, both to the Com- 
monwealth and to the counties. If investigating attorneys were to be 
appointed in all divorce cases and in all separate maintenance cases 
pending in the Probate Courts at the county expense, it is obvious 
that the burden on the counties would be very heavy. Such burdens 
should not be imposed without strong reasons to believe that the 
public advantages would justify them. In spite of the fact that the 
authority to appoint such attorneys now exists in divorce cases under 
section 16 of chapter 208, we do not believe that the supposed ad- 
vantages of extending that authority to separate support cases such 
as to justify such extention at added and uncertain expense to the 
counties. 

Recommendation 


We believe that instead of paying from the public treasury, the 
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expense of such investigations as are suggested, the probate courts 
would receive far more assistance if the law which has been on the 
statute books since 1911 for such proceedings in the district courts 
enabling them to get the facts from the married person (as the Dis- 
trict courts are doing every day) were extended to the Probate 
Courts in these cases as recommended in our 22nd Report for reasons 
stated pp. 69-76. There seems to be no reason why there should be 
a different rule of evidence in the same kind of proceeding in two 
different courts such as that explained on p. 69 of our 22nd Report. 
We do not recommend the passage of H. 1291. We do recommend 
the extention to the Probate Courts of the rule which has existed in 
the District courts by legislative authority ever since 1911 and sub- 
mit the following draft, the wording of which is taken from the 
act of 1911 (now section 7 of chapter 273 of the General Laws) with 
slight abbreviation. 
DRAFT ACT 
In a proceeding under section 32 of chapter 209 of the General Laws both 
husband and wife shall be competent witnesses to testify against each other to 
any relevant matters including the fact of their marriage and the parentage of the 
child; provided that neither shall be compelled to give evidence incriminating 
themselves. In no proceedings under said section 32 shall any existing statute or 
rule of law prohibiting the disclosure of confidential communications between 
husband and wife apply. 


CHANGES IN TERMS OF MortGAGE LoANns oF Savincs Banks — 
House 18 (Referred with the 5th recommendation of the Commis- 
sioner of Banks in his report, House 13, by Resolves Chapter 13) 


The bill was introduced by the Commissioner of Banks for the 


reason stated in his report of recommendations (House 13) as 
follows: ‘ 


“Existing laws offer a sufficient diversification of the type of loans that a sav- 
ings bank may originate to permit a bank accommodating nearly every borrower 
who applies for a loan. Frequently, however, after the respective rights and ob- 
ligations of the mortgagor and mortgagee have been fixed by contract a mort- 
gagor’s situation changes to the point where a type of loan contract differing ma- 
terially from that which he originally secured would be better fitted to his needs. 
Because a bank and mortgagor in such a situation can agree to discharge the 
existing mortgage and replace it with another upon some other authorized basis, 
and because it seems undesirable to put borrowers to the expense involved in 
checking titles and recording documents that such a step entails, if the same result 
can be achieved in some other proper manner, I recommend that in those cases 
where the ratio of loan balance to value of mortgaged premises warrants a change 
in terms to some basis authorized by law other than that upon which the contract 
was originated, the parties be enabled, by recording an extension or agreement, 
to change the terms of the contract in a manner that will satisfy the other legal 
requirement. 
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“Tt may be that such a right exists by common law. If we could be sure this 
was so, there would be no need for legislation such as is now recommended. How- 
ever, in the absence of decisions declaring this to be the common law, I consider 
it desirable that the respective rights of the parties to a mortgage in this par- 
ticular regard be more clearly defined. The accompanying draft of legislation 
will accomplish this purpose.” 


We see no objection to the purpose of the Commissioner’s proposal. 
Under the latest amendment of Section 54 of the Savings Bank law, 
by Chapter 98 of 1947, savings banks are authorized to make loans 
on real estate mortgages up to 60 per cent of the valuation and, 
upon differing and increasing provisions for amortization up to 70, 
75 and 80 per cent, as set out in detail in the various paragraphs of 
Section 54. An 80 per cent mortgage may run for not more than 20 
years, may not exceed $12,000 and is to be made on requirements of 
fixed monthly payments of principal, etc. 

As pointed out by the Commissioner, the situation may change 
during the term of a mortgage and, as an illustration, assuming that 
an 80 per cent mortgage such as that above described has been re- 
duced by monthly payments so that the balance does not exceed 
60 per cent, the borrower and the bank may wish to change the 
terms of the mortgage note to make it a shorter term, or to change 
it to a demand note eliminating the detailed provisions for monthly 
payment of principal. At present, in view of the fact that the pro- 
visions in Section 54 are strictly construed, it appears to be doubtful, 
in the minds of some conveyancers, bank inspectors and others, 
whether such new arrangements can be made without discharging 
the original mortgage and going through the machinery of a new ap- 
plication and a new note and mortgage and title report, including the 
cost, and adding to the accumulation of unnecessary waste paper for 
permanent storage, at the public expense, in the registry of deeds. 


It is probably true, as suggested in the statement of the Com- 
missioner, that such rearrangements as are contemplated may be 
made without a statute and without going through the process of 
making a new mortgage simply for the purpose of shifting a mortgage 
from one of the authorized classes into another authorized class of a 
smaller percentage of the property valuation and a less extended 
period for payment. The opinion in Siegal v. Knott 316 Mass. 526 
seems to sustain this view. On the other hand, the statutes in re- 
gard to the mortgage investments of savings banks have two aspects, 
first, the primary purpose of safety, and, second, as definite guiding 
rules for bank inspectors, as well as conveyancers who advise the 
savings banks or borrowers. It is in the interest of the banks and 
their depositors, as well as of borrowers, that uncertainties be re- 
duced to a minimum in the minds of everyone concerned and express 
recognition of the legality of such changes, as are referred to in the 
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proposed act, therefore, serve a useful purpose. The fact that the 
act may be declaratory of existing law is no objection to it. We have 
many such statutes which have been passed to secure greater cer- 
tainty. The proposed statute resembles in purpose the somewhat 
similar provisions in regard to cooperative bank mortgages in Sec- 
tions 35A and 36D of Chapter 170 of the General Laws. 

We think certain additional clauses are needed to accomplish the 
purpose of the Commissioner of clarifying the law. While we as- 
sume, without citation of authority, that changes in the note and 
mortgage could not, today, affect the rights of holders of junior 
mortgages or encumbrances under Massachusetts law, it would be 
wise to add a declaratory proviso to that effect. We, also, think that 
a clause should be added providing that attachments of the property 
of the original mortgagor, or of a subsequent holder of the equity of 
redemption, made after the act takes effect, should be subject to the 
revision of the terms of the note and mortgage authorized by the act. 
Unless this is made clear, some alleged creditor would be in a posi- 
tion to squeeze the mortgagor, or the subsequent owner of the 
equity, unjustly, even though the proposed revision of terms in- 
creased the value of the property attached. 

In view of the fact that an extension of a mortgage by the grantee 
of the equity of redemption, without the original mortgagor’s assent, 
would release him from his liability to the bank as surety on the note, 
we think there should be an expressed proviso in the revision agree- 
ment that the liability of the original maker of the note as surety is 
released if the arrangement is made without his assent with a subse- 
quent grantee. The reason for this proviso is to protect the savings 
bank from being caught in any inadvertent release of a surety if that 
additional security is considered advisable. As between the bank 
and the original maker of the note and mortgage such a question 
would not arise. 

With such additions, in order that the situation may “be more 
clearly defined,’”’ as the Commissioner suggests, we recommend the 
following draft act, being the Commissioner’s draft with our addi- 
tions printed in italics. 


DRAFT ACT 


Clause first of section 54 of chapter 168 of the General Laws is hereby amended 
by adding at the end of subdivision (g), as appearing in chapter 98 of the acts of 
1947 the following new paragraph: 

With the approval of the board of investment of such corporation, at the re- 
quest of the maker of the mortgage note and mortgage of the owner of the equity of 
redemption and upon certification by said board that the then balance of the 
amount due upon a loan written under either subdivision (a), (e), (e}4) or (g) 
does not exceed the percentage of the value of the mortgaged premises mentioned 
in some other one of said subdivisions, the terms of the note and mortgage may 
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be changed by a recorded agreement, or extension, with the maker of the note and 
mortgage or with the subsequent holder of the equity of redemption with the written 
assent of the maker of the note and mortgage, or without his assent, if his liability and 
assurity on the note is waived expressly in the agreement or extention, evidencing the 
change and new payment terms, to correspond with the provisions of such other 
subdivision, without prejudicing the security of the mortgage, and both note and 
mortgage shall continue to be held by the corporation as security for the balance 
remaining unpaid. After being so extended or changed, the loan shall continue to 
be subject to subdivision (c) or to the last foregoing paragraph hereof, as the case 
may be, provided, however, that nothing herein shall impair the right of the holder of 
a junior mortgage or encumberance on the mortgaged property to realize upon his 
security unless he shall have consented in writing to the new agreement or extention; 
provided further, that any attachment placed upon the property of the owner of the 
equity after the effective date of this act shall be subject to the terms of the new agree- 
ment and terms authorized by this act without notice to or assent of the attaching 
creditor. 


SENATE 266, RELATING TO RicHTs or Way AND EASEMENTS 
(Referred by Resolves, Chapter 51) 

Senate 266 reads as follows: 

“Section 2 of chap. 187 of the Gen. Laws is hereby amended by adding at the 
end thereof the following: No such right or privilege of way or easement shall be 
so acquired if it can be established that the person claiming such right or privilege 
of way or easement has other suitable means of ingress to or egress from his land. 
Petitions for determination of rights under this section shall be brought under 
chapter one hundred and eighty-five.” 

In order to understand this proposal in its relation to the land law 
of Massachusetts, it is necessary not only to refer to the present 
section 2 which this bill would amend, but also section 3 of chapter 
187. 

The present section 2 reads as follows: 

“No person shall acquire by adverse use or enjoyment a right or privilege of 
way or other easement from, in, upon or over the land of another, unless such use 
or enjoyment is continued uninterruptedly for twenty years.” 

Section 3 provides statutory methods of preventing the acquisi- 
tion of such an easement as follows: 





“Prevention of Easement by Notice. — If a person apprehends that a right of 
way or other easement in or over his lands may be acquired by custom, use or 
otherwise by any person or class of persons, he may give public notice of his in- 
tention to prevent the acquisition of such easement, by causing a copy of such 
notice to be posted in a conspicuous place upon the premises for six successive 
days, and such posting shall prevent the acquiring of such easement by use for 
any length of time thereafter; or he may prevent a particular person or persons 
from acquiring such easement by causing a copy of such notice to be served upon 
him or them as provided by law for the service of an original summons in a civil 
action. Such notice from the agent, guardian or conservator of the owner of land 
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shall have the same effect as a notice from the owner himself. A certificate by an 
officer qualified to serve civil process, that such copy has been served or posted by 
him as above provided if made upon the original notice and recorded with it, 
within three months after the service or posting, in the registry of deeds for the 
county or district in which the land lies, shall be conclusive evidence of such 
service or posting.” 

The substance of these sections, with some variation of phrase- 
ology, has been on the statute books for more than a century. (See 
Revised Statutes of 1836, chapter 60, sections 27 and 28). They are 
in addition to common law methods of preventing an easement, such 
as blocking up the way. (See Brayden vs. N.Y., N.H. & H. R.R. Co. 
172 Mass. 225; Powell v. Bragg, 8 Gray 441; Bucella v. Agrippino, 
257 Mass. 483, 487; Partridge ‘‘Deeds, Mortgages and Easements). 
The common law in regard to easements, such as ways by uninter- 
rupted use, is much older than the statute and even than the original 
settlement of Massachusetts. As was pointed out by the late Judge 
Davis of the Land Court in an address shortly before his death, the 
17th century settlers of Massachusetts adopted so much of the Eng- 
lish common law as seemed to them needed and adapted to the con- 
ditions in the new country and one of the fundamental common law 
rights thus needed, and adopted in practice and adhered to ever 
since, was title by long uninterrupted possession. In the case of 
Browning petitioner (Davis ‘‘Land Court Decisions” 5 at pp. 7-8) 
he emphasized this view. 

Ways or other easements acquired by prescription, or long unin- 
terrupted use as of right, while they exist over land in the possession 
of another person, are nevertheless a part of this ancient background 
of title by user which is part of the common law of New England. 
Anyone familiar with Massachusetts, especially outside of the large 
cities, knows that lands are streaked with rights of way based on ad- 
verse use all over the Commonwealth, and that such use is still de- 
veloping (except as to registered land) subject to the common law 
and statutory methods of stopping it. As most people and most 
titles never get into court, nobody knows how many of such ease- 
ments exist, or are in the process of development, but there must be 
a great many of them. 

The statutory proceedings for registration of titles by the Land 
Court after notice and examination do not allow easements to be 
acquired by prescription on land the title to which has been regis- 
tered by decree of court, (see G. L. ce. 185, §45-46). The reason for 
that, however, as part of the registration system, does not apply to 
unregistered land and registration is one method of preventing future 
rights based on use. We believe that the proposed bill would inject 
new and complicating issues and resulting confusion, and would also 
invite litigation to clog the courts and cause more trouble than any 
advantages which it might bring in particular cases. 
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We believe Senate 266 to be against the public interest and, there- 
fore, we do not recommend its passage. 


House 1641, RELATIVE TO CHANGE OF NAME 
(Referred by Resolves, Chapter 53) 


This bill would amend section 12 of chapter 210 of the Gen. Laws. 
The present section 12, with additions proposed by H. 1641 printed 
in italics, follows: 

“Section 12. A petition for the change of name of a person may be heard by 
the probate court in the county where the petitioner resides. No change of the 
name of a person, except upon the adoption of a child under this chapter or upon 
the marriage or divorce of a woman, shall be lawful unless made by said court for 
a sufficient reason consistent with public interests and satisfactory to it. If a per- 
son having the same surname as that desired by the petitioner shall appear and ob- 
ject, the question whether the surname desired is one which is so uncommon or other- 
wise distinguished or otherwise well known in the community in which the petitioner 
lives that its use by the petitioner will cause or tend to cause mistaken or unwarranted 
identification with or relationship to particular persons or families legally bearing 
such surname, shall be considered a question of public interest.” 

“No petition to change a surname shall be entertained if, in the opinion of the 
judge of probate, it appears that the principal reason or purpose of such petition is to 
obliterate, conceal or hide the family lineage or past record of the petitioner or to ob- 
tain some business, commercial, monetary or social advantage.” 


A bill relating to change of name, referred to the Council in 1947, 
was fully discussed in our 23rd Report in that year (pp. 14-15). We 
did not recommend that bill which proposed to add to the existing 
statute above quoted the words “and satisfactory to said court.” 
As we pointed out, those words were in the statute before 1920, but 
were omitted when the General Laws were enacted. The history of 
the words was quoted in our report from the opinion of the Supreme 
Judicial Court in the case of Merolevitz, 320 Mass. 448, 70 N.E. 2nd. 
Our report of last year against the restoration of the words, then 
suggested, applies to the proposal in H. 1641 to add the words “and 
satisfactory to it” in the proposed act. 

H. 1641 goes much farther than last year’s proposal by defining 
certain aspects of a proposed change of name to be considered by the 
court judicially as a part of the “public interest,’ and, further, to 
prohibit a change if it appears that the principal reason is conceal- 
ment, etc. “‘in the opinion of the judge of probate.” 

As to these proposed additions, we think, in the first place, that 
the clause “‘in the opinion of the judge of probate” is objectionable 
for the same reason that the earlier words already referred to 
(“satisfactory to the court’”’) are objectionable, because they appear 
to invite the merely personal views of the judge rather than the ex- 
ercise of a judicial discretion and decision as to the ‘“‘public inter- 
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ests.”’ As to the rest of the proposed addition, defining aspects of the 
“public interests” for consideration by the court, we, again, call 
attention to the opinion of the court referred to above in which it was 
pointed out that “at common law a person may change his name at 
will without resort to legal proceedings by merely adopting another 
name, provided that this is done with an honest purpose.” This 
common law rule is not abrogated by the present statute. 

In the opinion referred to, the court says: 

“‘We assume, in view of the wording of our statute ( G. L. Ter. Ed. c. 210, 
s. 12) that it provides the only method by which one can change his name with 
legal effect. But it does not follow that one may not assume or use another name 
without resort to the statute if such use is for an honest purpose. In numerous 
cases decided after the passage of the statute it has been recognized that without 
compliance with it one may use another name for transacting business, making 
contracts, instituting or defending law suits, and acquiring and transferring title 
of property, where such use is not tainted by fraud.” 

Section 12, therefor, here, as in other jurisdictions, as stated by the 
court, “‘is merely in aid of the common law and does not abrogate it.” 
For many purposes of “business, commercial, monetary or social 
advantage” referred to at the end of the proposed amendment, a 
person can adopt, and use, some other name than his own without 
the aid of any statute so long as “‘such use is not tainted by fraud.” 

The question raised by the proposed bill appears to be, therefor, 
whether the present wording of section 12 is so general in its reference 
to “public interests” as to encourage and aid persons to secure more 
advantages of some kind by judicial decree than are already pro- 
vided by the common law, if the selection of the new name applied 
for is such as to ‘‘cause or tend to cause mistaken or unwarranted 
identification with or relationship to particular persons or families 
legally bearing such surname,” if persons appear and object to the 
proposed change; or if the judge finds that the principal purpose of 
the petition is to conceal something. When a particular surname is a 
very common one no one is likely to object to its adoption unless it 
is so specifically connected, by initials or by a given name, as to indi- 
cate a purpose to secure some advantage from the name of some 
specific individual without his consent. 

Our attention has been called to an “apparent” but not “actual 
inconsistency” between the common law as stated by the court and 
the second sentence of section 12 of chapter 210, above quoted, which 
reads: 

“No change of the name of a person, except upon the adoption of a child under 
this chapter or upon the marriage or divorce of a woman, shall be lawful unless 
made by said court for a sufficient reason consistent with public interests.” 
These words and the very general words “public interests’ are 

said to cause uncertainty in the minds of some judges and members 
of the bar as to the law, but there is no inconsistency. 
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While the opinion in the Merelovitz case states that ‘‘at common 
law a person may change his name at will — provided that this is 
done for an honest purpose,’’ and that the statute ‘‘is merely in aid 
of the common law,”’ it does not decide that a man can have his name 
changed at will by court decree even “for an honest purpose,” or 
when there is no evidence that it is not “for an honest purpose.” 
The decision is limited to the facts and the words of the statute 
“consistent with public interests.”” The facts were stated (pp. 448- 
449) that Merelovitz had done business, and was generally known by 
his friends and others for 15 years or so, as “‘Merrill’’ (ever since 
graduating from school) and was an officer of an oil company, and 
had his bank account, as Merrill, and his brother’s name had been 
changed to Merrill by the Hampshire Court, but he was married 
and his children’s birth records were recorded as ‘‘Merelovitz.”” The 
probate court found, because of these marriage and birth records, 
that his use of the name ‘Merrill’ was not lawful under the sentence 
above quoted from section 12. The Supreme Judicial Court reversed 
that finding and decided that “the proper conclusion on the facts 
found” was that the “‘reasons” for change were “sufficient and con- 
sistent with public interests.”’ 

It seems that the statute, when read in the light of the decisions, 
means that a petitioner for change of name, like other plaintiffs or 
petitioners, has the burden of proving ‘‘a sufficient reason”’ for the 
particular name sought by decree of court, and a mere desire for that 
name, especially if protesting respondents appear, is not necessarily 
enough to sustain the burden for the petitioner without evidence of 
previous common law use of the name, as in the Merelovitz case, or 
reasonable grounds for the desire. In other words, the statute con- 
templates a judicial proceeding for the exercise of a “‘judicial dis- 
cretion” and not the mere “rubber stamping” of a desire. 

Such being our understanding of the law, the circumstances and 
considerations referred to in the proposed addition to the statute may 
be material evidence and argument for the consideration of the court, 
and we think they should continue to be so regarded and should not 
be inserted in the statute in manner suggested. For these reasons we 
do not recommend the passage of H. 1641. 


FEES FOR EXECUTORS, ADMINISTRATORS AND THEIR ATTORNEYS, 
Howse 1282. (REFERRED BY RESOLVES, CHAPTER 21) 
This bill would provide 
Section 1. Fees of Executors. — An executor, when no compensation is pro- 
vided by the will, or he renounces all claim thereto, or the administrator and/or 
his attorney shall receive fees upon the amount of the estate accounted by him as 
follows: for the first one thousand dollars, at the rate of fifteen per cent; for the 
next nine thousand dollars, at the rate of eight per cent; for the next thirty 
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thousand dollars, at the rate of four per cent; and for all above fifty thousand 
dollars, at the rate of two per cent. 

If there are two or more executors or administrators, the compensation shall be 
apportioned among them by the court as determined according to the services 
rendered by each. 

Section 2. Fees of Attorney for Executor or Administrator. — An attorney for 
an executor or administrator shall be allowed out of the estate, as fees for con- 
ducting the ordinary probate proceedings, the same amounts as are allowed by 
the previous section as fees to executors and administrators, and such other 
amounts as the court may deem just and reasonable for extraordinary services, 
such as sales or mortgages of real or personal property, contested or litigated 
claims against the estate, the adjustment and payment of extensive or compli- 
cated estate or inheritance taxes, litigation in regard to the property of the estate, 
the carrying on of the decedent’s business pursuant to an order of court and such 
other litigation or special services as may be necessary for the executor or admin- 
istrator to prosecute, defend or perform. 

Section 3. Fee of Special Administrator. — The fee of a special administrator 
shall be fixed by the court but shall not exceed the amount as provided for an 
executor or an administrator. 

Section 4. Fee of Attorney for Special Administrator. — The fee of the at- 
torney for a special administrator shall be fixed by the court, but in no case will it 
exceed the amount as provided for in section one of this chapter for an attorney 
for an executor or administrator. 


This bill would establish fixed rates of compensation for an ex- 
ecutor or an administrator ‘‘and/or his attorney” for the ordinary 
services involved in the settlement of estates regardless of variations 
in the extent of such ordinary services in different estates unless the 
variation in a particular estate was considered by the court as within 
a class called “extraordinary” for which additional compensation 
should be awarded to the attorney. 

These fixed rates of compensation would apply throughout the 
Commonwealth and would be mandatory on the Probate Courts in 
every county. Under the present law executors, administrators and 
their attorneys are entitled to reasonable compensation under the 
particular circumstances as determined by the court or by agree- 
ment of the persons interested in the estate, and, where there is no 
disagreement, the court ordinarily approves the charges. 

The history of this subject in Massachusetts is as follows. Prior to 
1836 when the Revised Statutes were enacted, the rule of reasonable 
compensation now existing as approved by the Court in the exercise 
of its judicial discretion, was enforced. The commissioners on the 
Revised Statutes in 1835, in their note to their proposed section 8 of 
chapter 67 of that revision, reported as follows: 

“The compensation for the services of executors and administrators is not at 
present fixed by law, but is regulated by the discretion of the judges of probate. 

By the late revised code of New York, the compensation is established at the 
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rates proposed in this section. If the legislature should think fit to make any 
regulation on this subject, they will of course alter the allowance, if necessary, to 
suit their own views; or, if it should be thought best to leave a discretionary power 
in the probate court, to vary the compensation according to the varying circum- 
stances of different cases, this section may be so altered as to fix only the maxi- 
mum of compensation. This provision, if adopted, will not prevent any agree- 
ment between executors or administrators, and heirs, for a compensation either 
greater or less than is here prescribed.” 


On this recommendation section 8 of chapter 67 was adopted as 
follows: 

“Section 8. Executors and administrators shall be allowed the following com- 
missions, upon the amount of the personal estate collected and accounted for by 
them, and of the proceeds of real estate sold under an order of court for the pay- 
ment of debts, which shall be received in full compensation for all their ordinary 
services; that is to say: 

“For the first thousand dollars, at the rate of five per cent: 

“For all above that sum, and not exceeding five thousand dollars, at the rate of 
two and one half per cent: and 

“For all above five thousand dollars, at the rate of one per cent. 

‘And in all cases, such further allowances shall be made, as the court shall con- 
sider just and reasonable, for their actual and necessary expenses, and for any 
extraordinary services, not required of an executor or administrator, in the com- 
mon course of his duty; provided, however, that when provision shall be made 
by the will of the deceased for compensation to any executor, the same shall be 
deemed a full satisfaction for his services, in lieu of the aforesaid commissions or 
his share thereof, unless he shall, by an instrument filed in the probate court, re- 
nounce all claim to such compensation given by the will.” 


This fixed statutory rule, after 2 years of experience under it, evi- 
dently was not considered satisfactory for it was repealed by chap- 
ter 144 of the acts of 1838 and the previous rule of reasonable 
compensation under the circumstances again came into operation 
and has continued ever since 1838. As to the operation of the rule 
of reasonable compensation it is stated in the third edition of New- 
hall’s “‘Settlement of Estates” published in 1937 (section 241 p. 582) 
that the test is 

“What the court thinks is just and reasonable under the circumstances, having 
regard to the size of the estate, the responsibility placed upon the executor and the 
administrator, and the amount of work involved.” 


In applying these tests in a practice, as stated also on page 582 in 
a footnote, 

“Both judges and attorneys continue to rely more or less on the commission 
basis, but without any uniform rule. There is a fairly general agreement on 244% 
of the personal property, increased in small estates and decreasing in the larger, 
but neither the dividing line nor the extent of the increase or decrease is uniform. 
Extraordinary services would be outside the regular commission. Inheritance 
tax officials also use a commission basis for determining the amount of compensa- 
tion they will permit as a deduction.” and on page 583 








—_— FDP a 2. 3 


US 


—_— 


— 


se ow 








P.D. 144 REPORT 49 


“The amount allowed by the inheritance tax officials is not material . . . The 
general question is one in which wide discretion is left to the court. If all the 
parties interested agree upon the compensation, the amount so agreed upon will, 
as a rule, be allowed by the court without questioning.” 


We believe that the rule of reasonable compensation under the 
circumstances of the case which has been the rule in Massachusetts 
ever since the 18th century, with the exception of the two years 
between 1836 and 1838 already referred to, is the wiser rule for the 
compensation of executors and administrators and that it should be 
left as it is. The question involves the administration of justice in 
the matter of such charges as between the executor and adminis- 
trator and the persons interested in the estate and a wholesale rule 
in advance applicable to all estates regardless of the relative amount 
of work involved does not seem to us sound. There may be more 
“ordinary” services involved in an estate of $1,000 than are needed 
in an estate of $10,000. 


The first section of the bill provides the fixed fees not only for the 
executor or administrator but “and/or” his attorney. In the first 
place, we do not believe that the “literary fraction” ‘‘and/or’’ should 
be used in a statute. (See M.L.Q. May 1948, p. 69.) Section 2 pro- 
vides that the attorney shall be allowed out of the estate “for con- 
ducting the ordinary probate proceedings the same amounts as are 
allowed . . . as fees to executors and administrators and such other 
amounts as the court may deem just and reasonable for extraordinary 
services.” The bill would therefore impose upon each estate two 
mandatory charges of equal amount both for the representative of 
the estate and for his attorney regardless of the relative amount of 
work involved for either of them. We do not recommend this. 

We are aware that it is not uncommon for local bar associations to 
establish schedules of “minimum” fees for various types of legal 
services for the guidance of the bar in the particular locality as sug- 
gestions of the professional men in that locality to assist the bar in 
explaining to their clients what are regarded as reasonable charges. 
Such schedules have been published by a number of county bar 
associations in Massachusetts as well as in other parts of the coun- 
try. A tentative suggestive schedule prepared by a committee of 
the American Bar Association of such fees was printed by that asso- 
ciation some years ago. It was never adopted by that association or 
by its house of delegates but was simply published for what it was 
worth as the opinion of a committee. Neither the Massachusetts 
Bar Association nor the Boston Bar Association have ever adopted 
a schedule of minimum fees. 

The problem of determining what is reasonable compensation for 
lawyers’ services and the services of others under the circumstances 
or particular cases, is not always an easy one. The problem may 
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differ in different localities. The overhead cost of well equipped 
lawyers’ offices for the general practice of the constantly expanding 
range of work which lawyers are called upon to do, differs materially, 
in some counties in the Commonwealth, from the overhead in the 
larger cities and particularly in Boston where the greater bulk of 
the legal work of the Commonwealth is done. The cost of rent, 
clerical service, well equipped libraries for prompt reference in the 
larger offices, is greater. These factors have to be taken into con- 
sideration. Nobody likes lawyers’ fees, but the general test of such 
fees, because of the different conditions and costs above referred to, 
differ in the different localities and have to be adjusted to the general 
state of mind of the local community of clients. The value of the 
services of some lawyers often differs from that of other lawyers. 
All these factors have to be taken into consideration and in spite of 
the difficulties of determining such a question, we believe that the 
standard of reasonable compensation rather than that of mandatory 
percentages fixed by wholesale in advance by statute, is the wiser 
and more just test. It is the test which is applied in regard to the 
charges of lawyers and others in other court proceedings and it is the 
test specifically recognized in the proposed bill as to everything ex- 
cept what are called “ordinary” proceedings which, as already 
stated, may vary materially in their “‘ordinary” character. 


For these reasons, we do not recommend the passage of H. 1282. 


Hovuse 770 To AUTHORIZE THE PROBATE CouRTs IN THEIR Di1s- 
CRETION TO AUTHORIZE PAYMENTS FROM ESTATES OF PLEDGES 
FOR CHARITABLE PURPOSES, ETC. (REFERRED BY RESOLVES, 
CHAPTER 9) 


The bill reads 
House 770 
The probate court on petition of any party in interest, if satisfied that such 
action will not be prejudicial to the interest of the estate, may authorize the pay- 
ment by the executor, administrator, or trustee of a decedent’s estate, to make 
payment of any part or the whole of any pledge made by the decedent prior to 
his death to any charitable, religious or community chest organization. 

We do not recommend its passage. If the pledge or subscription 
made by the deceased was made under such circumstances, or has 
been acted upon under such circumstances, as to create a legal li- 
ability of the estate, it is payable now as a charge against the estate 
without the aid of any statute. Such pledges or subscriptions ordi- 
narily are not legally binding for lack of what the law knows as 
“consideration” for the pledge, but they may, in some cases, become 
binding because of part performance in reliance upon them or be- 
cause of what lawyers call “estoppel.” A leading opinion on the sub- 
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ject is that of Chief Justice Gray in Cottage St., ete., Church v. 
Kendall 121 Mass. 528. The law in general is discussed in Williston 
on Contracts Revised Ed. Vol. I, $116 and 139; and in an article by 
Dean Pound on “Promised Advantages” in 59 Harvard Law 
Review 1. 

If the circumstances are not such as to make the pledge legally 
binding on the deceased person, those interested in his estate may, 
and, doubtless, often do, wish to carry out the deceased’s wishes and 
moral obligations and allow it to be paid, but, otherwise, the court 
cannot, and the legislature cannot authorize the court to give away, 
or authorize the executor or administrator to give away, the property 
of the estate in payment of pledges which are not legally binding if 
there is objection on the part of persons interested in the estate. 
The subject matter of the proposed bill is entirely different from 
the established, but very limited, equitable principle under which 
courts may deal with a lunatic’s surplus income (discussed at length 
in our 19th Report, pp. 5-16). 


House 216, RELATIVE TO THE COMMITMENT AND DETENTION OF 
PERSONS TO INSANE HospITALs (REFERRED TO THE COUNCIL BY 
RESOLVES CHAPTER 20) 


This bill, H. 216, ‘‘the subject matter’ of which was referred to 
the Council is a bill of sixteen sections containing rather elaborate 
changes of the procedure relative to the commitment and detention 
of persons in hospitals for the insane now provided for mainly in 
chapter 123 of the General Laws in Section 51 and following sections. 
Recently, since the reference to the Council, we have received a sug- 
gested redraft of the bill containing still more details of the proposed 
procedure with the statement that additional sections are still in 
preparation. 

The problem of the fairest and wisest practice from the point of 
view of the interest both of the public and of the individual involved, 
in the matter of commitment and detention, is one which has been 
under discussion for a considerable period in different parts of the 
country. Obviously, it is a difficult problem. Two rather recent pub- 
lications have appeared containing studies of the laws of the various 
states — one by Grover A. Kempf, the medical director in the U.S. 
Public Health Service and Associate Director of the Mental Hos- 
pital Survey in 1944 which contains a summary of the laws of all the 
states, and another nation-wide study of these laws by Franklin N. 
Flashner in the Yale Law Journal for August 1947 under the title 
“Analysis of Legal and Medical Considerations in Commitment of 
the Mentally Ill.” We also received a letter from the late Judge 
Thompson of the Probate Court of Franklin County containing a 
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variety of suggestions of detail based on his experience and observa- 
tion in dealing with the problems under the present statutes. 


The history of hospitals for the insane in Massachusetts began in 
much the same way as it did in other states — the procedure for 
dealing with the mentally ill resembling, especially in the matter of 
detention and care, the procedure relating to criminal offenders. 
The state hospital for the insane was first established in Massa- 
chusetts in 1834 by chapter 150 of that year, the act, then passed, 
being reprinted, in substantially the same form, as chapter 48 of the 
Revised Statutes of 1836, which is the original basis of sections 50 
and 51 of the present chapter 123 of the General Laws. 


By that act the authority to commit was placed in the hands of 
the judges of probate in the several counties except Suffolk, and in 
that county the judge of the Municipal Court which was then a 
separate criminal court later abolished in the early 1840’s. Since 
that time the authority to commit has been changed and, by section 
50 of chapter 123, is now in the hands of a justice of the Superior 
Court in any county and any of the judges of probate for Suffolk 
County, the judge of probate for Nantucket County, or a justice, or 
special justice, of a district court except a justice of the Municipal 
Court of the City of Boston. It is noticeable that the authority to 
commit has never been given to a court as a court, but, always, to a 
justice, or special justice, of the courts mentioned. This practice is 
one subject of criticism. The only reason that we can think of for 
such a practice is the probable recognition that formal proceedings 
in open court in regard to the persons mentally ill may often be 
against the public interest because of the probability of making the 
patient worse, as well as subjecting him and his whole family to the 
humiliation and feeling of disgrace which is apt to result from such 
proceedings, however mistaken that feeling may be. At all events, 
as stated by Mr. Kempf, “it has taken time and effort for even a few 
states to develop commitment laws on the basis of early treatment 
without degrading the patient with a criminal taint.’”’ He also sug- 
gests that “with voluntary admission or the commitment procedure 
of New York, Rhode Island and Delaware neither the patient nor the 
family feel the humiliation that is concomitant with the court pro- 
cedure in many states.”’ 


The matter of the care of the mentally ill has been a frequent, and 
is currently a, subject of public discussion, and the increase in the 
number of such persons under conditions of modern life has made 
the whole problem of dealing with them more difficult. 


Those who are working on a revised draft of H. 216, including Mr. 
Flashner, the author of the article in the Yale Law Journal referred 
to, have submitted a summary of their views as to the defects of the 
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present law — Chapter 123, which contains more than one hundred 
sections. They say: 

“This chapter is one of the most complicated in the General Laws, so disor- 
ganized and prolix that its recodification was recommended in a special report of 
the Attorney General in 1931 (House 1126 of 1932). A thorough going consider- 
ation of it would require much time and care. It contains many procedural 
defects and inconsistencies. Some examples follow: 

“1. Sections 62 and 69 give the supposed alcoholic, drug addict or dangerous 
epileptic notice of the filing of an application for his commitment and guarantee 
him a hearing on the question of whether he is a proper subject for commitment; 
but notice and hearing are not required in the case of the supposed insane or 
feebleminded person. Moreover the right of appeal from an order of commitment 
is given only to alcoholics and drug addicts. (See Section 63). 

“2. The provisions for hearings whether required (as in Sec. 63) or permissive 
(as in Sec. 51) are either vague or silent as to the place and the conduct of hearings. 

“3. There are ten separate procedures for involuntary commitment — four 
for supposed insane persons (Sec. 51, 77, 78 and 79), two for alcoholics and drug 
addicts (Sec. 62 and 80), two for feebleminded persons (Sec. 66 and 66A) and one 
for epileptics (Sec. 69). In addition, another statutory scheme has been estab- 
lished by sections 99ff for commitment of persons under complaint or indictment 
for any crime. If medically feasible, it would certainly be in the interests of 
simplicity and good administration to provide for a uniform commitment pro- 
cedure for all types of mentally abnormal persons. Such uniformity would appear 
to be equally desirable in the case of the procedure for discharge of persons from 
mental institutions. At present there are, at least, three separate procedures pro- 
vided in the case of discharge (see Sections 88 through 93 and Section 105). 

“4, The provisions of Sec. 57 through 61 and 92-93 dealing with jury trials 
on whether a person should be committed or discharged from a mental institu- 
tion have not been invoked in recent years. Since there is no constitutional re- 
quirement of jury trials in commitment cases (see Note, 91 A.L.R. 88 [1934]), 
and ‘abolition of the right to a jury trial . . . (in mental cases) has been urged by 
both medical and legal authorities,’ (see Analysis of Legal and Medical Considera- 
tions in Commitment of the Mentally Ill, 56 Yale Law Journal 1178, 1193), these 
provisions might well be repealed. 

“In addition Chap. 123 would appear to contain other confusions and incon- 
sistencies which are more substantive in character. For example, there is a con- 
fusion between orders of commitment and adjudications of mental incompetence. 
(See particularly the phraseology of Sec. 94A, relating to adjudication of restora- 
tion of soundness of mind, which seems to imply that mere commitment creates 
a presumption of mental incompetence.) While our courts have emphasized the 
distinction in the past (see, e.g., Leggate v. Clark, 111 Mass. 308 (1873) it seems 
now in danger of disappearing. Thus the law is no longer clear as to what rights 
and privileges are taken away and what are left intact in the case of commitment 
without such adjudication.” 


Since receiving all these suggestions very recently, the Council 
has had no opportunity to consider so involved a “subject matter” 
in the light of the criticisms directed at it. The procedure relating 
to the mentally ill and the question as to the wisest combination of 
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judicial and medical functions and their administration, seems so 
intimately connected with the substantive provisions as to their 
treatment and care and the institutions established for that purpose, 
that the subject appears to be largely outside of the field of inquiry 
for which the Judicial Council was created and equipped. 

In 1947 two bar committees — the Executive Committee of the 
Massachusetts Bar Association and the Committee on Substantive 
Law of the Boston Bar Association — recommended a study of the 
“subject matter” referred to us, and connected problems, by a special 
commission. Presumably the matter was referred to the Council 
under a mis-apprehension as to its scope on the assumption that it 
could act as such a special commission on the subject which involves 
some questions of judicial procedure and practice. We, respectfully, 
call attention to the fact that there are limitations to the field in 
which the Council can function. Under date of November 9, 1948, 
we received the following letter from Mr. William H. Savin, Execu- 
tive Director of ‘“The Massachusetts Society for Mental Hygiene.” 

“Dear Sir: 

“Last March, the Society’s Board of Directors believing that House No. 1147 
provided most satisfactorily for the purpose embodied in several bills concerning 
the operation of state mental institutions, then before the General Court, selected 
House No. 1147 for approval and support. It did not act specifically on House 
No. 216. You will note however, that House No. 1147, which sets up a commis- 
sion to study the mental institutions, includes the clause “and also with respect 
to practices and policies prevailing thereat in the matter of admissions and 
discharges.” 

“Tt was felt that the actions proposed in House No. 216 could best be con- 
sidered after a thorough study had been made, and the Society was in favor of 
the latter. 

“The Society’s action on House No. 1147 can be construed as including the 
objectives of House No. 216 in that it approved, not only study of the admin- 
istration of the mental institutions, which it hoped would point up the need for 
adequate resources for them, but also study and recommendation concerning the 
legal provisions for commitment and discharge and the manner in which these 
are carried out in practice. 

“Very truly yours, 
“Wan. H. Savin, 
Executive Director.” 


We have received a similar suggestion from the petitioner as an 
official of the Massachusetts Mental Aid Society. Those who have 
submitted their comments to the Council, as above stated, also be- 
lieve that such a study be a special commission with competent 
representatives of the medical profession in its membership is 
advisable. 

Whether such a commission should be provided for, as it was in 
connection with the matter of juvenile delinquency, is for the legis- 
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lature to consider. The Judicial Council can only point. out that a 
comprehensive study of the subject is utterly beyond its functions 
and facilities. So far as the more limited questions of jurisdiction 
and procedure of courts or judges involved in the bill referred and in 
its suggested revision, are concerned, in connection with chapter 123, 
the Council is not ready to express an opinion at the present time 
and, for these reasons, they do not recommend the passage of 
House 216. If a special commission should be created the bill and the 
other proposals submitted to us would seem to be within the field of 
its study. 


H. 493 — RELATIVE TO CLARIFYING DECREES 
OF PROBATE COURTS 

This bill referred by Resolves Chapter 14 reads as follows: 

Section 1. Section 24 of chapter 206 of the General Laws, as amended by 
chapter 154 of the acts of 1938 is hereby amended by adding at the end thereof 
the following: — If such account is later reopened because a person to whom 
notice was ordered to be given by delivery or mailing was not given such notice, 
the accountant shall not be individually liable if it appears that he used due care 
and good faith in attempting to comply with such order. 

Section 2. Section 25 of chapter 203 of the General Laws is hereby amended 
by adding at the end thereof the following: — If such decree is later revoked or 
modified because a person to whom notice was ordered to be given by delivery 
or mailing was not given such notice, the trustee shall not be individually liable 
if it appears that he used due care and good faith in attempting to comply with 
such order. 

The matter of what notice is to be given on fiduciary accounts is 
one as to which the practice in different counties differs and as to 
which the opinions of courts are not entirely harmonious. As a 
consequence the bar is uncertain as to the requirements. A case 
was argued some months ago before the Supreme Judicial Court 
involving a number of questions having a direct bearing on the pro- 
posed bill. We, respectfully, suggest that the consideration of the 
matter be postponed until after that case is decided in order that we 
may know more about the present law. Accordingly we reserve 
recommendation on this bill until our next annual, or, possibly, an 
sarlier special report. See note on page 56. 


Tue Districts Courts 
The volume of business of these much discussed courts is shown 
in Appendix A. The business of the Municipal Court of the City of 
Boston appears in Appendix C, page 78-79. 
We call attention to the circular letters of the administrative 
Committee of the District Courts which are reprinted, as usual, in 
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Appendix B. Those letters contain a continuous story of the work of 
that committee and the helpful information distributed semi- 
annually to the judges, clerks and probation officers of those courts. 
Practitioners in these courts will do well to examine them and the 
index to the earlier letters in the 21st Report, pp. 64-67. 


Frank J. Donahue, Chairman 
Samuel P. Sears, Vice-Chairman 
Louis 8. Cox 

John E. Fenton 

John C. Leggat 

Davis B. Keniston 

Frank L. Riley 

Frederic J. Muldoon 

Wilfred J. Paquet 

Reuben L. Lurie 


NOTE 


As these final proofs go to press the Supreme Judicial Court has 
handed down an opinion in the case of Young et als, trustees, v. Tudor 
et als, on December 9, 1948. As stated on page 55 of this Report, 
this opinion will have to be studied carefully before any report can 
be made, as requested by the legislature, on H. 493. 
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APPENDIX A 


DISTRICT COURTS 

There are 72 of these courts (listed in the table opposite this page) in addition 
to the Municipal Court of the City of Boston, and eight of them, besides that court, 
are in Suffolk County. Their volume of business appears in the tables below. 
These courts have been and still are the subject of perennial discussion. The his- 
tory of the discussion since 1876 appears in the Law Society Journal for February 
1945 (also MLQ May 1945, see also list of reports in 20th Report of the Judicial 
Council, page 29). For the sake of reasonable restraint in the language of criticism 
as applied to these courts as a whole, pages 86 and 92 of the 22nd Report of the 
Judicial Council should be read. The public service of many of those who have 
served in them deserves some appreciation. 

The first column in the following table shows the volume of business in 1940-41. 
There was a slight drop in 1941-42, and the other columns show the fluctuations 
during, and since, the war years. 


A SeveN YEAR ComMPARISON OF Business FROM 1941-1948, Oct. 1 To Sepr. 30 
(This table does not include the business of the Boston Municipal Court) 
For the figures as to each Court see insert facing next page. 


1940-41 1942-43 1943-44 1944-45 1945-46 1946-47 1947-48 


Civil entered... .. 78,966 48,242 36,001 33,009 38,660 51,616 59,817 
Contract...... 31,069 22,254 17,330 15,027 15,356 19,676 24,512 
IE Se Stowe 35,133 16,978 10,332 9,668 11,416 13,213 15,443 

Summ’y Process... 11,898 6,603 7,625 7,464 11,321 18,007 18,798 
All other cases. . 865 2,407 724 850 567 579 1,064 

Rem. toS.Ct..... 13,453 6,955 3,049 2,847 3,261 4,098 4,544 

Rep. to Ap. Div.. . 305 149 113 72 98 87 82 

Appeals to 8.J.C.. 22 20 21 26 10 8 20 

Sup. Process... .. 19,878 18,538 14,639 11,785 10,990 11,517 13,148 

Small Claims. .... 45,281 40,208 33,057 28,986 28,950 37,788 48,594 


Criminal cases... 167,885 125,486 106,650 105,936 135,176 168,465 155,452 
Crim. ap. to$.C.. 4,637 3,527 2,859 2,609 3,118 3,400 3,150 


Drunkenness. . . . . 67,991 54,202 41,227 41,715 48,807 62,244 59,398 
Op. under inf. 

intox. liq....... 5,119 2,677 2,676 2,665 3,752 4,601 4,079 
Tot. Auto. cases.. 64,197 38,942 40,422 37,132 55,666 72,923 66,076 
Liquor cases... .. ’ 488 387 335 228 217 170 207 
Juv. cases under 

<a 5,855 7,063 7,207 7,458 6,376 5,542 4,701 
Tot. mot. tortcases 31,190 15,165 8,994 8,251 9,836 11,398 13,593 

Removals by plf. 5,209 1,860 25 - - - = 

Removals by def. 6,822 4,147 2,270 - - - - 

Removals by both 44 40 1 - - - - 





Total Removals 12,075 6,047 2,296 2,155 2478 2,986 3,315 
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Neglected children 23: Az 1356 1,244 1,071 
Inquests held... . 115 147 96 
Parking Tickets re- 

turned to clerk’s 

office 77,669 66492 108,927 155,035 249,142 
Drunkenness releases 

by prob. officers - 16,369 16,977 27,122 46,093 31,328 
Number of Insane 

Commitments. . 6,156 6,150 


STATISTICAL COMPILATION OF WORK OF TRIAL JUSTICES 
(Reported to the Administrative Committee of the District Courts) 
October 1, 1947 to October 1, 1948 


Criminal Criminal Drunkenness Automobile Juveniles 
Cases Begun Appeals Drunkenness Releases Cases Under 17 yrs. 


North Andover 29 0 17 13 10 
Andover 0 0 0 0 
Nahant 164 2 10 8 72 
Marblehead 39 106 79 26 
Saugus 373 { 134 89 
Hopkinton 0 0 0 
Hudson 134 ; 64 I 
Hardwick 10 0 
Barre 39 6 0 
Ludlow 228 50 0 172 


By St. 1947 Chapter 343 civil jurisdiction of claims up to $50.00 under the small 
claims procedure was extended to the Trial Justice in the town of Barre. Twenty- 
two cases have been entered. 
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APPENDIX B 


COMMONWEALTH OF MASSACHUSETTS 


ADMINISTRATIVE COMMITTEE OF THE 
DISTRICT COURTS 


December 31, 1947. 


To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 

We are sending herewith on separate sheet the statistical compilation of the work 
of the District Courts for the year ending September 30th, 1947. A five-year coms 
parison is as follows: [Here followed tables which appear in this report p. 00 where 
they are brought up to 1948.] 


The increase in the volume of business both civil and criminal noted in our letter 
of January 2nd, 1947, is even more noticeable in the returns for the year ending 
September 30th, 1947. 


A study of the foregoing statistics shows the following changes: 


Civil writs entered increased from 38,660 to 51,616 — of these contract actions 
increased from 15,356 to 19,676, tort actions from 11,416 to 13,213; Summary 
Process from 11,321 to 18,007, reflecting the housing problem. The total number of 
removals to the Superior Court increased from 3,261 to 4,098, the i smoval of tort 
cases from 2,478 to 2,986. Small claims, after remaining static for the preceding 
year, increased from 28,950 to 37,788, while Supplementary Process increased from 
10,990 to 11,517. The number of criminal cases begun (actually the number of de- 
fendants in such cases) increased from 135,176 to 168,465, while appeals increased 
from 3,118 to 3,400. This record of only 2% dissatisfaction with the decision of the 
District Courts is an outstanding compliment to them. Automobile cases increased 
from 55,666 to 72,923 — operating under the influence from 3,752 to 4,601. Drunk- 
enness cases increased from 48,807 to 64,244, releases of such by the Probation 
Officers 46,093 as against 27,122 last year, reflecting the repeal of the unwise legisla- 
tion of a previous Legislature. Intoxicating liquor cases decreased from 217 to 170. 
There were 96 inquests as against 147 last year. Parking tickets returned to the 
Clerk’s Offices numbered 155,035 as against 108,927. Cases reported to the Ap- 
pellate Division decreased from 98 to 87 — of these 8 were appealed to the Supreme 
Judicial Court, a decrease of 2. There were 6,156 insane commitments as against 
5,434. In view of this information the Legislature may wish to amend Chap. 683 
of the Acts of 1947 and remove the burden therein imposed from the Probate Court 
to the District Court. The number of juvenile cases decreased from 6,376 to 5,542. 
We repeat our comment of January last that this sharp drop does not support the 
alarmist’s statements of radio, press and speakers. Again we repeat, the word 
‘Suvenile” represents to the Courts a child under 17 years of age. 

A perfect record in the matter of delayed decisions in civil actions was prevented 


by the holding of three cases for decision more than sixty days after the close of 
hearings, one in each of the Courts in Malden, Concord and Stoughton, 
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STATISTICAL COMPILATION OF WoRK OF TRIAL JUSTICES 


October 1, 1946 to October 1, 1947 
[Here followed figures printed on p. 61 of the 23d Report of the Judicial Council.} 


By St. 1947 c. 343 civil jurisdiction of claims up to $50.00 was extended to the 
trial justice of Barre. Five (5) such cases were reported for this year. [Here followed 
the correction of a figure in the district court table.| 

The Supreme Judicial Court has handed down these decisions which are of 
interest. 

In Geller v. Stone, 1947 Adv. Shs. 445, the Court held a four-room attic apartment 
is a present compelling hardship for a family of parents with a four-year-old daugh- 
ter and a one-year-old son, having in mind the safety of the children, the welfare of 
the family and the mother’s own health. 

In Commonwealth v. Kimball, 1947 Adv. Shs. 563, the Court held that the rule in 
Massachusetts is that a confession wholly without corroboration will support a con- 
viction. The finding of the Trial Judge that prior statements of a witness bore only 
on her credibility was inferentially approved. 

In Vieira v. Menino, 1947 Adv. Shs. 1281 it was held that an action of contract 
was the proper remedy to recover an alleged overcharge of rent under the provisions 
of the emergency price control act of 1942. 


THE NEw JUVENILE PROBATION OFFICER DIsTRICTS 

By Chap. 655 of the Acts of 1947 the Legislature drastically changed G. L. Chap- 
276 Sec. 83A relating to juvenile probation officers in the District Courts. This 
Statute was not approved until June 25, 1947 and required the Administrative Com- 
mittee to designate juvenile probation districts in the various counties before August 
Ist of this year, at which time the bill was not in print. Your Committee, before 
August 1st, made designation of seven such districts, one in Plymouth County which 
already existed, one in Norfolk County which was enlarged, entirely new districts in 
Middlesex, Essex and Berkshire Counties and two new ones in Worcester County. 
The judges of the courts involved were, for the most part, very cooperative. Many 
candidates were interviewed by the judges, the Administrative Committee and the 
Probation Commission. As a result, appointments have been made and approved in 
all the designated districts, although one vacancy remains to be filled in Berkshire 
County. The probation officers approved and appointed appear to be exceptionally 
well qualified and enthusiastic. The County Commissioners who have, with the Ad- 
ministrative Committee, the joint approval of the salaries of these probation officers, 
have not been entirely helpful in some instances, which has hampered the work of the 
Committee. We are advised that this legislation was a substitute for bills providing 
for separate juvenile courts in each county and, in our opinion, will be fully as effec- 
tive as the latter and much more economical. The practical difficulties in establish- 
ing this new system and operating it will have to be met and the problem wisely 
solved. The experience in Plymouth County where the system has been in operation 
for some years, is very gratifying. It is believed that with genuine co-operation on 
the part of court and county officials, the police and established organizations, that 
the system should be successful in the other counties and render a distinct public 
service in combatting juvenile delinquency. The Committee welcomes co-operation, 
patience and understanding from all the officials concerned in the administration of 
this Act, 
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DETERMINATION OF NUMBER OF SIMULTANEOUS SESSIONS 
AND ASSIGNMENTS OF SPECIAL JUSTICES 
(Effective January 1st, 1948) 

On account of the increase in business during the past year the Committee has 
increased the number of simultaneous sessions in most of the Courts, effective Janu- 
ary 1, 1948, and has revised the list of Special Justices assigned to the various courts. 
This amended list of Special Justices assigned and number of simultaneous sessions 
amending Requirements No. 3 and 4, has been printed separately and mailed to the 
Justices of each court. 

Judge Charles L. Hibbard retired on October 1st, after a service of 25 years. He 
was first appointed on October 1, 1922, on which date the legislation creating the 
Committee became effective. He was succeeded by Judge Ernest E. Hobson of 
Palmer. Judge Hibbard, active to the last, died suddenly on November 15, 1947. 
During his service on the Committee as member, secretary and chairman, he had 
contributed more than any other one man to the welfare and success of the District 
Court system. He was possessed of remarkable executive ability and had a tre- 
mendous capacity for work and detail, which he handled without any perceptible 
effort. His commanding presence and courtly bearing accurately reflected his 
marked judicial attainments, his ability for quick and accurate decision and his 
human understanding. In the passing of Judge Hibbard we have lost a distinguisned 
judge and a friend. 





Frank L. Riley, Chairman 
Elbridge G. Davis 
Kenneth L. Nash 

Leo H. Leary 

Ernest E. Hobson 


July 15, 1948. 
To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 

In accordance with the custom followed for many years, this Circular Letter is 
being sent to all the District Courts and to the Trial Justices. One of the chief pur- 
poses is to call the attention of the various court officials to the Acts of the Legisla- 
ture passed at the last session affecting District Courts and procedure therein. After 
a great many years and consideration by numerous commissions, the Legislature 
has finally passed legislation dealing with the District Courts as a whole. We feel a 
foreward step has been taken and hope that the next Legislature will enact other 
measures continuing the progressive action that has been initiated. 

Chap. 656 of the Acts of 1948 provides for four full-time courts, precluding the 
justices and clerks therein from directly or indirectly engaging in the practice of law. 
These courts are the District Court of Springfield, Central District Court of Worces- 
ter, and the First and Third District Court of Eastern Middlesex. This Act becomes 
effective February 1, 1949. 

Chap. 667 makes provision for an increase in the salary of the justices and clerks, 
except the clerks of Suffolk County, of the other 68 District Courts and the Juvenile 
Court of Boston and contains no restriction as to the practice of law by any officials 
in these courts. This Act is effective January 1, 1949. We understand that a copy 
of these Acts has been mailed to all of the courts by the secretary of the Association 
of the Justices of the District Courts, 
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In addition to the foregoing, the sum of $150.00 has been paid, as an interim cost 
of living adjustment, to all persons in the service of the various counties on January 
15th of this year who are on a full-time basis, and a proportionate part of that sum 
to those on a part-time basis, and each probation officer in the counties other than 
Suffolk, whose service is determined by the County Commissioners to be full-time, 
is to receive an increase of $180.00 per year. 

By Chap. 642, life tenure, under certain conditions, is provided for assistant 
clerks of the District Courts and by Chap. 640 the compensation of probation officers 
in the County of Suffolk, except those in the Municipal Court of the City of Boston 
and Boston Juvenile Court, is regulated. 

One of the earliest Acts of the Legislature was Chap. 2 which provides for a 12 
months’ period of stay or successive stays of execution in actions of Summary Pro- 
cess, with a provision that any person who recovers possession of premises used for 
dwelling purposes on the misrepresentation to the court that he intends to use said 
premises for his own use, shall be guilty of contempt of court. We have heard little 
of the use of this latter provision of this Statute and assume that almost invariably 
the proceedings to recover possession have been made in good faith. 

We have had many inquiries for the construction of Sec. 209 (c) of the Federal 
Housing and Rent Act of 1948 which provided ‘‘No tenant shall be obliged to surren- 
der possession of any housing accommodations pursuant to the provisions of para- 
graphs (2), (3), (4), (5) or (6) of subsection (a) until the expiration of at least 60 days 
after written notice from a landlord that he desires to recover possession of such 
housing accommodations for one of the purposes specified in such paragraphs.” In 
order that no conflict should arise over the interpretation of this clause, the Com- 
mittee took the matter up with the Federal Expediter and has received an opinion 
from the Chief Rent Attorney that if 60 days transpire from the date the notice to 
vacate is given until the date of execution for possession is issued, there is a full 
compliance with the requirements of this provision of the Act. The Committee 
concurs in this opinion of the Expediter and has so advised all of the courts with 
whom it has come in contact or who have asked its advice. One of the larger courts 
has required an affidavit to be filed by the attorney of record or the plaintiff, reciting 
under which section the action is brought and when written notice to the tenant 
was given, unless the same is apparent from the writ or upon the record, before an 
execution in any Summary Process will be issued. The affidavit is as follows: 

ee ee ee oe in behalf of the plaintiff, on oath depose and say that 

the plaintiff in the above named action seeks to recover possession under the 

Rent Control Act of 1948 Section 209A — (_ ) for...................20005- , 

and that written notice thereof was given the defendant on.............. 1948. 


Justice of the Peace — Notary Public 
In view of the fact that so little appears upon the record or in the writ in a Sum- 
mary Process action, we feel that the foregoing affidavit would be helpful and avoid 
any misunderstanding and, consequently, recommend its use or that of some similar 
affidavit. Our visits to the various courts throughout the Commonwealth have led 
us to the conclusion that the very troublesome matters arising under Summary Pro- 
cess actions have been extremely well administered in the District Courts, 
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One of the most important and comprehensive laws relating to the care and pro- 
tection of delinquent children and juvenile offenders is Chap. 310 which provides 
for the establishment of a Youth Service Board and defines its powers and duties. 
When this Act becomes effective commitments in these cases will be made by the 
courts not to the present institutions but to the Youth Service Board. It was passed 
as an emergency act and some of the provisions are now effective but, insofar as 
commitments to the Board by the courts is concerned, the same is effective Janu- 
ary 1, 1949. 

In addition to Chap. 310, Chap. 542 provides for the maintenance by the Youth 
Service Board, for a limited time, for temporary detention of juveniles in the City of 
Boston, and Chap 573 has special provisions relative to the commitment of habitual 
truants and absentees. These latter two Acts are not yet in print and we advise a 
careful reading of all legislation pertaining to the Youth Service Board and its 
authority. 

In addition to the foregoing the following Acts have been passed by the 1948 
Legislature. [Here followed a list of statutes relating to matters within the jurisdic- 
tion of district courts.] 


District JUVENILE PROBATION OFFICERS 

During the past few months the Committee has visited most of the courts, except 
in Berkshire County, in which juvenile probation officers have been appointed in 
districts designated by the Committee under the provisions of G. L. Chap. 276 Sec. 
83A, which was enacted into law in 1947. The Committee has been impressed by 
the satisfactory service which these probation officers have rendered to the courts 
and the community. Except in Berkshire, we have met and interviewed all of these 
probation officers who, without exception, have carried out their work with en- 
thusiasm and understanding. We wish to take this opportunity of expressing our 
congratulations to these new juvenile probation officers, who for the most part are 
new to the probation service, for their outstanding work and to the justices and 
other officials of the courts whom they serve, for their consideration and cooperation 
in this new development of the probation service. We also desire to express our 
appreciation to the Board of Probation and to Mr. Carter, Commissioner of Proba- 
tion, for the interest they have shown in carrying out the provisions of this law and 
the assistance they have rendered to the courts and the probation officers in its 
administration. 

In this connection, the Board of Probation informed us some time ago that the 
procedure in all courts in reference to the supervision of neglected children by these 
district juvenile probation officers was not uniform and suggested that uniformity of 
procedure in the various courts was to be desired. We concur in this thought of the 
Board of Probation and recommend that the supervision of neglected children be 
given to the district juvenile probation officer, preferably the female officer, who can 
then cooperate with the regular probation officer of the court involved in the super- 
vision of the parent. This procedure has been followed in most of the larger courts 
for years and the experience has been that it is more advantageous for all concerned 
to have the female probation officer supervise the children and home from the begin- 
ning of the case and during such continuances as are frequently made in such cases. 


Costs IN SUPPLEMENTARY Process CASES 


During the past few months we have had some complaints about the payment of 
costs of arrests in Supplementary Process cases. We appreciate that this is a matter 
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of discretion with the individual justice, depending upon the circumstances of the 
case, and that no hard and fast rule can be laid down. We suggest, however, that 
ordinarily the debtor, unless he has some extraordinary excuse, should be made to 
pay the costs of arrest upon a capias issued for some default of his, before further 
orders are made in the case. 


NEGLEcT TO Support CHILDREN 

The case of Broman v. Byrne, Mass. A.S. (1948) 447, has created considerable 
discussion as to the liability of a divorced father, under G. L. Chap. 273, to support 
children whose custody has been given to the mother without any order having been 
made in the Probate Court for the support of these children. In the above case, 
which was a petition for adoption, the court said at page 449 ‘In the present case, 
after the custody of the child was given by decree to the petitioner, in the absence of 
any order of court the respondent was no longer liable for its support.”” After careful 
consideration we have come to the conclusion that the decision in this case does not 
bar a prosecution against the father for the non-support of such children, even 
though no order for support has been made in the Probate Court at the time of the 
divorce. We feel that the civil liability which existed at Common Law and which is 
stressed in the Broman case, does not preclude a criminal responsibility for support 
which is provided in G. L. Chap. 273. We think the distinction between the two li- 
abilities of a parent for support of minor children, where custody has been given to 
the mother, is explained in Miller’s case, 224 Mass. 281 at 284. Of course no con- 
troversy can arise in respect to this obligation if an order for support has been made 
in the Probate Court and, ordinarily, such an order would be made if asked for by 
the mother if there is any evidence upon which the Probate Court could make an 
order. We think the Probate Courts generally will cooperate in making orders in 
such cases as are possible to do so, but we feel that even if no order has been made 
and the circumstances warrant it, the District Court can still take jurisdiction of 
such a case under G. L. Chap. 273. 


SMALL Ciarms PRACTICE AND PROCEDURE 

Our attention has been called to the refusal of one clerk to accept in his court 
small claims for damages resulting from automobile accidents, even though the 
amount involved is less than $50.00. 

Also of another court which refuses to accept small claims by mail from an at- 
torney living at a distance from the court as provided by Rule 1 of the District Court 
Rules. 

The procedure for small claims was instituted by the Legislature for the very 
purpose of giving prompt, efficient and inexpensive service to any litigant with a 
claim for less than $50.00. The kind of action that may be brought under this pro- 
cedure is limited only by the correct venue and the amount involved. The clerk has 
absolutely no discretion in the matter, but should receive it provided the filing fee is 
paid. The disposition of it is a matter for the judge after hearing the evidence. 


Some Recent SuPpREME Court DEcIsIoNs 
In Commonwealth v. Sharp, 1948 A.S. 287, the defendant was convicted upon a 
complaint charging him with the violation of a traffic regulation, in that he failed, 
while operating an automobile, to comply with the directions placed upon an official 


traffic sign. The Court said the defendant obviously was not guilty of the offense 
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charged if the traffic signals were not lawfully maintained, that is, if the signals did 
not comply with the application of the city to the Department of Public Works of 
the Commonwealth or were not in accord with the permit granted by the said De- 
partment. 

In Callow v. Thomas, 1948 A.S. 421, it was decided that a wife, after the marriage 
has been annulled, cannot maintain an action against her former husband for a tort 
committed during coverture. The Court said this question had never before been 
presented in this jurisdiction and that no like case in any other jurisdiction had been 
brought to its attention, and that it had found none. 

In National Bond and Investment Company v. Flaiger, 1948 A.S. 279, it was held 
that an agreement contained in an original obligation never to set up the statute of 
limitations violates the public policy of the statute and is invalid. 

In Commonwealth v. Farrell, 1948, A.S. 477, where defendant was convicted on 
several indictments, one being an indictment charging an assault and battery by 
means of a dangerous weapon, to wit, a lighted cigarette, the Supreme Court again 
deals with drunkenness as an excuse of crime. On Page 491 the Court says: ‘“‘Assign- 
ment 66 is based upon an exception to the refusal of the judge to instruct the jury 
‘If you find on all the evidence that the defendant committed any assault on Helen 
Stavrou and you further find that at the time he committed it he was so far intoxi- 
cated as to be unable to form a guilty intent your verdict will be ‘not guilty.’’ The 
requested instruction was not correct in law and was properly refused. As is said in 
Commonwealth v. Hawkins, 3 Gray 463, 466: ‘The rule of law is, that although the use 
of intoxicating liquors does to some extent blind the reason and exasperate the pas- 
sions, yet, as a man voluntarily brings it upon himself, he cannot use it as an excuse, 
or justification or extenuation of crime. A man, because he is intoxicated, is not de- 
prived of any legal advantage or protection ; but he cannot avail himself of his intoxi- 
cation to exempt him from any legal responsibility, which would attach to him, if 
OURS eo ieas The instant case does not present any question of deliberate premedita- 
tion as in cases of first degree murder. Commonwealth v. Parsons, 195 Mass. 560, 
S71.” 

The attention of justices is called to the case of L. Grossman & Sons, Inc. v. 
Martha E. Rudderham, 319 Mass. 698. In this case Mr. Justice Lummus in substance 
said that where the evidence is conflicting a question of fact is presented which a 
trial judge can decide either way, and it is therefore plainly erroneous for the judge to 
refuse a requested ruling that there is sufficient evidence to warrant the court to 
make a finding in favor of the party making the request; that such refusal implies an 
erroneous ruling that the law required a finding for the other party. He calls atten- 
tion to the fact that requests of this sort were first recognized as logically proper in 
Bresnick v. Heath, 292 Mass. 293, decided in 1935, and said that they at once came 
into common use; that ever since they have caused inexplicable confusion in many 
minds, and that careful and repeated exposition has not availed to prevent any 
blunders in dealing with them. Judge Lummus again deals with this question in the 
case of Connell v. Maynard, 1948 A.S. 67. In this case the request was ‘Upon all the 
evidence a finding for the plaintiff is warranted.” It says the Court assumes that the 
evidence warranted a finding for the plaintiff. If so, the request ought to have been 
given, unless that request was made immaterial by findings upon the facts. In this 
case the Court says the trial judge did make a finding of fact that rendered the re- 
quested ruling immaterial. The judge found that “the manner in which the accident 
occurred is a matter of conjecture.” The finding was in substance that the defendant 
was not shown to have caused injury to the plaintiff by any negligence. 
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Your Committee is of the opinion that in all cases where the evidence is conflict- 
ing and presents a question of fact which the trial judge can decide either way, and a 
request is filed for a ruling that the evidence warrants a finding in favor of the party 
making a request, and the Court finds on the evidence against the party making the 
request, it is always safer to grant the request as a matter of law, and then say that it 
becomes immaterial in view of the facts as found by the Court. 


VISITATION OF CouRTS 

During the past few months we have visited most of the courts in the eastern 
part of the State except in the County of Suffolk and expect to resume these visita- 
tions in other parts of the Commonwealth during the coming fall. One of the chief 
benefits of these visitations is to become acquainted with new personnel and to re- 
new contact with those who have already been in service. We wish to express our 
appreciation for the courtesy and cordiality with which the Committee has been 
received. 

On January 1, 1948 Judge Davis, who had served as a member of the Committee 
with great ability, faithfulness and energy since its organization under the provisions 
of the Acts of 1941, retired as Justice of the First District Court of Eastern Middle- 
sex and from the Committee and his place on the Committee was taken by the Hon. 
Arthur L. Eno, Judge of the District Court of Lowell. 

Frank L. Riley, Chairman 
Kenneth L. Nash 

Leo H. Leary 

Ernest E. Hobson 

Arthur L. Eno 
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APPENDIX C 
SUMMARY OF THE WorRK ACCOMPLISHED BY THE VARIOUS CouURTS 


The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system an 
its various parts’ and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, etc. 


The details as to counties appear below as reported by the clerks of 
the courts. 


SUPREME JUDICIAL Court (Full Bench Cases) 


During the court year September 1, 1947, to August 31, 1948, the 
Supreme Judicial Court decided 221 cases with opinions and 18 
cases by rescripts, not accompanied by opinions; and gave 5 ad- 
visory opinions. These cases are reported beginning in 321 Mass. at 
page 286 and ending in 323 Mass. at page 232 and Supplement. 

The table of full-bench cases from 1875 to 1939 appears on p. 71 
of the 15th Report. The usual table of Supreme Court business, 
other than full-bench cases, with more detailed statements from 
Suffolk county appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
For THE YEAR BEGINNING SEPTEMBER 1, 1947, THROUGH AuGusT 31, 1948 


(Not including full bench cases) 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 
REPORT FROM SEPTEMBER 1, 1947 To SEPTEMBER 1, 1948 


Transferred Referred Petitions 
to Prerogative for 
Other Masters Writs Admissions 
Courts or Auditors to the Bar 
23 0 38 1090 
Law Docket 
Applications for discharge under G. L. c. 123, s. 91 3 
Appeals from decision of + 4 8 Tax Boar rs nee 24 
Petitions for admission to the Bar. ; 7 1,090 
Petitions for Writ of Error.......... . ; 7 
Petitions for Writ of Mandamus...... on 23 
Petitions for Writ of Certiorari........ , adieant eae 3 
Petitions for Writ of Habeas Corpus. bcaaouteted amet k 4 
Petition for Writ of Prohibition. . . , : l 
Petition by Bar Association (Discip slinar y Acti l 


Total Entries on Law Docket.... - praia PF Sedat 1,156 


| Docket 

Bills of Complaint. Dicbtadakenbenaaes ; 
Bills in Equity. Sninwiewg Naka 
Bill for authorization to sell real estate . ctbibdinstdanscdedvekeebeeas 
ee eas ws cine 6 Oe 6 RGw 1A. 6.4.0 0000 TEN SOS TM OE HDR STRESS OS ; 
Petitions for Dissolution. ............... 
Petitions for Dissolution (G. L. c. 155, s 
Petition in Equity (Ter. Ed.) G. L.c 155, 5, 2. 
Petitions for Suspension of Decree of 8 uperior Court... 
Petition for Instructions. .... . BE ili tua nhac arteslachu/le eine. ecgiiae's, chanson pila aha oe re 
Petition under (Ter. Ed.) G. L. c. ‘205, OL A RAED eat ee ERE AO ESE RAB APO 


(About 1268 — ri rp rations Peete 


Petition under (Ter. Ed.) G. L. c. 112, s. 64. whith behreintaie 
Petition of Commissioner of Banks for appointment of Gus ardian asliten c. 327, Acts of 1945. 
Nes is ae Grads eh cae maiGh eA e Welee hes RATA SRV ARTE Cee AER E ORES RES OKs 
Application under (Ter. Ed.) G. L. ¢. 152, s. 17 for suspension of Order and Decision of 
cach ine Goh nebenees euetoon Fe a eae ey GPR any EE) TNE PE Oe 


et tet et et CO ae 


to 


33 


I CN oo oa aca C nee 0b oes des eee weeneeneeeseRas 3 
ee OR ht, Ss Sn os BbbaS ss ORES dks Eso peewe teens Be86 1,189 


THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
chap. 31, § 3 for the year ending June 30, 1948, will be found on 
pp. 80-91. 


To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagreement. 
Over 66 per cent of all civil cases tried are tried in this county. 


Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions are 
considered by the court at these sessions. 
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PRE-TRIAL SEssIoNs (106 Days) in SurFoLk County, Juty 3, 1947 Tro Juny 2, 1948 
(Reported by the Clerk of Suffolk County) 


Number of cases on pre-trial list... 2.2.2.2... cece ewe eee ec cc ceceees 4,436 
Number of cases pre-tried 


SO ee a ee ee Te ee cu Se 
Number of cases settled by agreement*.................0..c0cceeuee 668 
IN ios k oricncs Maw cend.o xscnndieeesenesd aueal 80 
I Ae I I 551 965 SS ow oan RE am 50 
Number of cases disposed of by nonsuit and default, or discontinued. .. . 35 
Number of cases referred to auditors. ..............ccccccccccccceecs 30 
Number of cases where jury was waived................c.cccceceeees 165 
EE nC ORIN. 60 ates Ss Ss Ss conve sca eee Wate 395 
Number of cases to trial lists (short lists). ...................0.cceeee 1,482 
Number of cases from pre-trial lists settled on trial lists (short lists)... ... 860 


PRE-TRIAL “Dispositions” JuLy 3, 1947 To Juty 2, 1948 








RAM CR FOIE TIE one aise ccincw cece ccaccdacecs 4,436 
TRIN 55 GH Slcid ard outdo hha ae ae BW 5 sore 3,205 
CN PIE, ho onivcawacvcodesaciianeeanaduaue 1,231 
Cases Pre-tried and Settled while awaiting trial... ... 860 
PN I oo os once nies om aimcoreurdeunieion 30 
oe re ee re 1,647 
SI ogi s sidnn ener shoe nauades eewehamens 668 
— 3,205 

ee OG TIES 2 ics coesbadscnkssauidewene 
SE are See eS 0 2h EE Ss. 668 
DS Gs Gomcenseus sanacarieeeiosmaserenays 80 
I oo Ys anette lar tacsv 9 iesdtniaccote, Soe ae ae ee ea 50 
(ee 35 
OTTO COTTON POT Poe a ee 395 
Cases in which entry of “Neither Party’? was ordered 

ere ee roe eee; ee) Ae bees 3 

—— 1,231 
Total Pre-trial “Dispositions”. .................00- 4,436 
WorcEsTER County PRE-TRIAL SESSIONS 
(Reported by the Clerk of Courts) 

Number of days the Court sat ; aceerers 12 
| eeeeay ah Pe Rete ee 451 
Continued. ..... peasuaer Oe ee nae er Ons eee 204 
Jury waived....... neal 5 nee TNE Sth ad 15 
Ee ee ee ee i ate 23 


Non-suits or defaults... . . See sha ake 11 
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PreE-TRIAL Sessions (15 Days) 1" HamppEN County, Juty 1, 1947 To June 30, 1948 
(Reported by the Clerk of Courts) 


Deeier GF canes Ot Pee Tried TAMts.... ow 5 ovis cic cc sa eee eeeees 900 
oe cil aviacc nine ven oon setae lvawds Cas 0G 611 
si hn c'y nin 8 pis-0 see RETRO dh Oded wee ed alas 72 
nce cb acktois Saw ace sh cdie aroqawellnesidieda ares 5 
UR i I ois. sake co keg sane wa pW scien salamauieles 1 
Number of cases discontinued. .....................+5. er re | 
ee | ee 2 
Number of cases where jury trial was waived....................-55. 19 
Number of cases ordered to subsequent pre-trial] lists................. 189 
Number of cases to trial lists (short lists)....................... aids 611 
Number of cases from pre-trial lists settled..................-..-.45. 423 
Number of days court sat for pre-trial... . 2... 2... cece eee eee ee 15 


APPELLATE DIVISION, SUPERIOR COURT 


For THE REVIEW OF SENTENCES TO THE STATE PRISON AND 
REFORMATORY FOR WOMEN 


APppEALs IN INDICTMENT Cases Unper Sr. 1943, Cu. 558 
November 1, 1947—October 31, 1948 
(Reported by the Clerk of Suffolk County) 
Number of defendants filing 


OS ear oye rer 83 Appeals dismissed............ 34 
Sentences modified........... 4 Appeals withdrawn........ ia ie 
Sentences increased........... none Pending October 31, 1948..... 35 


Number of defendants filing requests to the Appellate Division for leave 
SEA ree err aera Or eer ene ere rec none 


The division consisting of three Justices sat 13 days. 


THE INDUSTRIAL ACCIDENT BOARD 
January 1, 1947 to December 31, 1947 


This board administers the workmen’s compensation law as to cases formerly in 
the Superior Court. The secretary reports: 

“During the year 1947, 277,331 reports of injury were filed with the Department, 
331 being fatal injuries. About 65,400 were injuries causing the loss of at least one 
day or one shift. 

“A total amount of approximately $19,399,540.65 was paid out in compensation, 
medical, and other statutory payments under the Workmen’s Compensation Act. 
Insurers paid out $17,677,739.54; self-insurers paid out $1,216,677.31; and the 
governmental units which have accepted the provisions of the Act paid out about 
$505,123.80. 

“The cost to the Commonwealth of administering the workmen’s compensation 
law for 1947 was $438,621.82.” 

In 1946 it was $395,220.05 (see 23rd Report, p. 75). In 1927 it was $177,219.21 
(see 4th Report, p. 60). 
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REPORTS BY EXECUTIVE CLERK TO THE CHIEF JUSTICE 
00 REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR COURT 
Calendar Years 1941-1947 
1941 ‘42 °43 °44 °45 °46 °47| ‘41 °42 °43 '44 «°45 «(°46 «(47 
| Auditors other than 
| County for Motor Vehicle Master 
Torts 
Barnstable... ... co 2 2 4 = +. 2 2 2 2 2 = 28 SE SB 
Berkshire... .. 5 ill 4 7 3 3 -| 4 10 7 5 6 7 ¥ 
Bristol........ 17 19 6 2 4 7 3 2 @ il 7 H «1D 26 
Essex........ 33 13 9 8 2 6 9 32 2 10 7 6 @ 2% 
Franklin... . , se2# eee = 2S ti «2 8.5 8 
611 Hampden........... . 39 33 2 1 6 5 3 © lt 8 & 38H 
423 | Hampshire.... 2 7 - - - - 2 3 5 - 1 1 a 4 
| Middlesex. . 130 20 6 2 6 7 6 a a an a a 
| Norfolk... Ss ¢?t &£ t82 2.82 = « £5088 
Plymouth. ... 2 2 2 3 - - 2 S & 6 8 6 8 10 
aaa -. M4 78 5 23 9 30 12) 165 77 31 24 22 22 28 
| Worcester. ...... « 28H Bw © 2 2 AS SB OR Ul USS 
441 291 102 83 48 72 wl 398 247 107 72 69 127 177 
Two or more cases tried together are counted as one reference. 
Appointment of Auditors in motor tort cases was practically dis- 
continued on November 1, 1942. 
34 
10 
35 EXPENDITURES AUDITORS AND MASTERS 
CALENDAR YEARS 1941-1947 
\ 

— 1941 1942 1943 1944 1945 1946 1947 
Barnstable... ... $3,760.00 $2,954.80 $362.50 $387.50 $231.25 $380.00 $722.50 
Berkshire....... 872.41 1,656.25 2,185.25 1,566.91 1,736.38 2,000.00 997.35 
Bristol.......... 10,665.00 5,597.50 3,347.50 2,362.06 3,071.26 3,655.00 4,327.75 
Dukes County... - 50.00 75.00 - ~ - - 
Essex......... . 18,353.05 6,042.83 3,403.52 905.73 1,250.00 2,503.34 4,919.54 
Franklin........ 775.00 372.00 280.00 a 335.15 455.00 145.00 

. Hampden....... 10,016.74 6,429.30 2,765.00 2,318.07 1,492.50 1,848.75 _—«-1,985.25 
rly in Hampshire...... 507.50 2,140.25 267.50 111.45 171.25 165.00 283.00 
Middlesex....... 35,590.02 24,870.87 5,403.28 4,791.25 2,822.50 3,558.45 3,817.25 
ment Nantucket ceeses = - = = = = os 
) ’ Norfolk......... 9,657.50 5,636.25 — 1,045.00 648.75 1,100.00 1,666.25 _—3,302.75 
st one Plymouth....... 4,086.25 2,850.50 1,423.75 3,539.33 3,441.25 1,395.00 2,958.46 
ee 69,464.09 48,574.50 25,902.68 11,420.75 11,125.50 6,773.50 9,998.03 
. Worcester....... 13,102.25 15,415.35 10,386.20 3,786.25 %,167.62 1,171.25 2,437.25 
sation, Pa a2 i ead A ee ee 
n Act. $176,849.81 $122,590.90 $56,847.18 $31,838.05 $23,944.66 $25,571.54 $36,894.13 
ad the 
Note. In Suffolk County these figures apply to the Superior Court (Civil) only. In other counties to 
about : 
all Courts. 
asation 
,219.21 
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JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 
YEAR ENDING JUNE 30, 1948 














Original Removed Total Advanced 
Entries | Cases Cases Tried 
SE en ee ee oe ey ee eee eee | None | None | None 
Rs dc 5 Cee a nek eeee abner schh ese vac 10 1 il 
Bristol | 
Taunton....... 2 
New Bedford... , 24 3 27 
| a eer 3 
Essex } 
DP tka cavtnaeterenthatexskwn wa sues wee 2 1 3 
eS oad oes bie aaah wee a eeaih nnn 3 2 5 
UNG. o occencseees cis -hewenkbae tae 
Dt J Lea te eked besveshettesensacenweeee | - - 
EELS TT ee eT Te ee TOT eT | 24 | 6 30 
Lenn ced ee hdkeackadesbaransoabevaes - - 
Middlesex 
NL  iGdavedeacwiscabevhawsscnwonks 11 12 23 
taints ep Rneesaee Ae iind Ae hehe ale a ecine o.keie 2 | 1 3 
PE tie tercebeesitlescadesenendhenesdew 3 | 4 7 
Plymouth 
EE EE Re ee ee Te ee 8 | 5 | 13 
nas: cacee ea ein stds eneeseaiaaccanas 12 } 3 15 
ERR eS ee a vee eer 85 | 66 151 
Worcester 
CE . «<. cc cases wteskseaesdeiaewesons eee bad | 10 18 
ih cithathidsheavenkebekendwen woke 1 1 
Pt diteeeakbheessasicnnessiaseceemecns 194 119 313 
EE 6 cg beeseess pede keewsscesveuns 129 110 239 
Err r ee err 155 90 225 
ll, ere rrr ne 100 180 280 


LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 


LAND COURT FIGURES FROM JULY 1, 1947 to JUNE 30, 1948 






OI ETE TE PEC O TE COT ETC OT TTT CTE TTT ‘ ; 636 
ree ee OP ne Oe ne ee ee ee Ore pa ieave u 
es. 5ck uc dud paket wedakiweceese eObewhedveacceapere ace 873 
i eh ened ae dawg debe eas mehChn sedis bee dshS-Snnehetanee% acenkes 622 
ea. cc ans acco ¥ 5b 6 64-04.060-05 65 SESS 662s SRENERENOEDES ESRC OH SeEwid 335 
a ais wens be aedd 5664 bees 2a aha nee TeN ON see ek EAECERS ES etbSsS CANE E+ 00002 567 

po EEE ETT RTT ET TTT TT TOT Cre eee TLE TTT TT TTT TT eT TT TT 3,042 
EE OE PT EEE ROOT Ee Tr ee eee Eee eT ET eC eT eye 505 
ns ak hn weal D AOA CARES ENED SHEMDEOERR CRED ROEWES 377 
Ne CEC eV LRAL ESAS Ree SEN Ee USES REE aPe SERN WOON ERSS STOO RO SW OS 882 
EEE rT ee TE rere TT Tee Peery er ee re eee e .. $181,000.00 
I I 5 ies 66:0 t R60 NEO O 6560600006000 4500 00000000 0060060060 00068 67,319.61 
Income from Assurance Fund applicable to expenses. ............0cceeceececceeeeceeces 10,684.56 
eS eee gee tac d bate kee ebb ercdsne beSeasseboteteeth anewadnes 60.20 
Rn sd Las set veracs eeu shatcsa Seleeeebensocbbeecacaessawax 102,935.63 
Se a aes Bae Nase ee ehee chore aeee ees 320,520.14 
Assessed value of land on petitions for registration, confirmation. ............+++++++++++ 4,595,676.54 
CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 
Re INR 5 cnn a. cwdiewwae esos Kenic siamese 508 
Land Registration—Supplementary. . ea 873 
DS oi nt heewenecetesceees savue 1,030 
ne Sey SNE ar NINOTED,. 6 a. .0:6,6'6'5.6.0.0:6 0:54 6:0.06:06.000:006.0066000.0:0002 0006008 654 


EE EN CCT POET CE TEE TC TT TET TTT eeT eT CT eCTe CTT Te 3,065 
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181,000.00 
67,319.61 
10,684.56 
60.20 
102,935.63 
320,520.14 
595,676.54 
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PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, Essex, 
Worcester and Hampden, one in each of the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1947 appears on page 92. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1947-8 will be 
found on pp. 78-79. The comparative table of civil business from 
1913 to 1939 will be found in the 15th. Report, p. 65. The con- 
densed civil and criminal business and other information for the 
year 1947 and the first 9 months of 1948 is as follows: 


MonicipaL Court of THE City or Boston 
Civin Actions (OTHER THAN SMALL Cats Casks) 1945-48 



































— : 7 " 
| | = 38 é t 
| Ss | ss. 19 g 
- ve = 
2 |% 3 gs £22 Bg | ea 
YEAR 3 r=] 3 28 23 = | of? $2 2 
3 > Cy 3 of ot Cy 2S a a) os 
£ ¢ | O18 |ce| g | Ss re fog | be |o2 | Zs 
< 5 S 5 be - Pa s5 £455 $A BE | om 
a 4 a | a Be | & = < Soin le 
1945 11,172 467 | 4.18 | 4,705 | 42.11) 1,122 | 10.04 | $1,207,772.23) 168.63 24 | 2.14 3 
1946 12,579 | 471 3.74 | 5,316 | 42.3 | 1,364 | 10.8 | $1,538,471.30) $179.91 20 1.5 |none 
1947 15,268 685 | 4.5 6,003 | 39.3 1,621 | 10.6 eee 177.92 25 | 1.5 
1948 | 
9mos. | 12,939 | 632 4.9 5,437 | 42.0 | 1,141 8.8 | $1,587,160.37| 207.03 27 | 2.4 | a 
| | | | 








The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 
to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has been unlimited 
in amount. 


SUBDIVISION—CONTRACT AND TORT—1946-1948 





























— - 
ENTERED | REMOVED TRIED 
oes |... | — 
| Per Cent Per Cent 
Contract | Tort Contract of Entries Tort of Entries |} Contract Tort 
1946 7,903 | 3,753 209 | 2.6 254 | 6.6 514. | 583 
oo 9,978 4,034 1] 288 2.9 | 376 | 9.3 602 681 
194 | 
9 mos. 8,619 | 3,314 250 | 2.9 321 | 9.7 410 | 442 
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TORT ENTRIES, REMOVALS AND TRIALS 





1945 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle ...... 2,163 Motor Vehicle, PIff...... 1 Motor Vehicle...... 
eee 971 Motor Vehicle, Deft... .. Other Torts...... - 171 
—_— ge rrr — 
Was ceasiasee 3,134 eee ye 447 
- errr re 
1946 
Motor Vehicle....... 2,922 Motor Vehicle, PIiff...... ‘4 Motor Vehicle. ...... 333 
| Seer 831 Motor Vehicle, Deft... .. 231 Other Torts...... ae 250 
— Wc es acceceses 23 a 
Be iddiesesnckes 3,753 —_—— , eee 583 
Ps ceéheeeeclvawes 234 
1947 
Motor Vehicle... .. . 3,193 Motor Vehicle, PIff...... Motor Vehicle... . 442 
Other Torts...... ; 841 Motor Vehicle, Deft... 361 Other Torts...... 3 239 
—— Oibar Tarts... cccccce 15 —--- 
INS Wicd oicltreix 670s 4,034 — ae tendevaanns 681 
ee ee aa 376 


1948 (9 Months January 1—October 1) 


Motor Vehicle....... 2,727 Motor Vehicle, PIff...... , Motor Vehicle... .. 294 

Other Torts........ 587 Motor Vehicle, Deft. .... 285 Other Torts...... : 148 

— a) ae 36 — 

MRS 06600606 080% 3,314 — eee ma 442 
ae ere 321 


NE alas labia eae a RAC aaa ee eae eae 318 
seek PRs Ane EE A mae D gfe n dig talatand Anh 423 
RG i ee aretha, Om, arena lea nee 483 
ne eee Ee Ee OE Oe 775 
1948 9 meuthe).. FAT a ee ates Sie a er 580 
SUPPLEMENTARY ProcEss ENTRIES 
a eRe ere a roe ar arta ies a cacere wr aia a oe tae pice 1,716 
1045.... ba ae Pads apts eid ees 1,712 
ae Pe aes ibvase<cse ae 
1947. . tek Sha ees 1,760 
1948 (9 menthe s). : Roya se 1,560 


SMALL CLAIM DIVISION 




















1947 1948 (9 months) 
Contract Tort | Total | Contract Tort Total 
Actions Entered. aA 944 | 377 1,321 940 273 1,213 
Actions Settled . c 171 | 115 286 156 98 254 
Counter-Claims or Set-Offs .... 3 | 12 15 21 14 35 
Ne gaaeraemeiegaale ae 230 | 194 424 152 | 171 323 
Reserved........ mares 90 | 120 210 66 51 117 
Finding for Plaintiff.......... 173 | 155 328 4 138 251 
Finding for Defendant....... 57 | 50 107 69 
Judgments by Default....... 504 | 81 585 27 586 
Judgments by Non-Suit..... 15 | 11 26 19 
Amount of Plaintiff’ s Judgments | $16,014.91) $4,072.97) $20,087.88) $15, 680. 51) $3, 704. 54! $19,385.05 
Transferred to Regular Civil 
NS thin aie ee ak e040 , 4 8 12 ‘| 4 8 
Removed to Superior Court... . _ 14 15 4 
I 56 och aano-054.0:0 os 433 175 =| 608 | 508 
Amount of Plaintiff’s Claims... | $23,781.64) $12,254.18) $36,035.82) $26, ST. ay $8, 608. 33| $35,569.16 
| 44 


Notices Returned Unclaimed. . 215 22 | 237 | | 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR 
CRIMINAL BUSINESS 








276 October 1, 1947 — September 30, 1948 
~ 447 Tora Business or Court 
is on a nue nw nb cb kes eile meecews 1,282 
ee i Sie: vine eign p aubcxuilanesiew dilon Pe aA 26,037 
333 i in ok veo intl eiiawn eee akeakudeakaueee 488 
_™ i I eee neni ck chen envaucdinees 6,564 
583 5. Drunkenness Released by Probation Officer................. 8,153 
FS ERIE ii an een eee 4,677 
es coi down nha nsw einer dnd eseaeaduseiwnk 27 
4 | Ee ne ee 90 
a 9 Complains heard but denied.......................000000.. 663 
| ee Te I nba nd cdn dew ansddakecaeedechavecees 47,981 
294 | 
148 DIsPosiITIONs 
442 sbi aud vsbietdtavdendebeaianciee: 21,397 
i. I oo acon 5 5a Bebe Audiemaine ewan macnn 2,915 
3. Placed on file before trial, after trial dismissed, nol-prossed, 
Ri ch nine bridudinnk nwiuhindthenada can wababes 9,610 
4. Defendants not arrested, pending for trial................... 3,047 
i GS ee acda eb ¥ ccseedesucbavaveauss 898 
6. Defendants bound over to Grand Jury..................... 771 
7. Defendants placed on probation (not including) surrenders. . . . 2,333 
8. Defendants fined and paid......................0 cee eee 18,229 
eee nh ae cue ak banca dans Gkasétbakoees 1,886 
id Since bund akan une kee we aeeien maeeeNd 225 
eT 719 
12. Defendants pending for sentence.....................-20... 20 
Non-Crmainat Parkine Law 
1. Parking tags turned in by violators as issued by Police....... 163,416 
FINANCES 
ynths) 
- 1. Money received by parking-tag office....................... $63,130 
__Total_} 2. Money received from court fines, forfeitures and Fee, etc...... 84,825 
1,213 3. Total moneys received and turned over to Comm. County, City 
35 TN ini vncinte dha tinbdmnatieened dipeeaeeaiiedhe 147,955 
ti? 4. Moneys received as bail by Court and forwarded to Superior 
= Court or returned to defendant...................0..000- 319,148 
= 5. Total moneys handled by the Court........................ 467,103 
$19,385.05 
8 
4 
508 
| $35,500.16 
244 
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THE Boston JUVENILE CoURT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Complaints — October 1, 1947-September 1, 1948 


Boys Girls Totals ADULTS 
Juvenile Criminal... . ee i) 0 9 Men rans ae 
Delinquent........ : : 355 120 475 ee | 
Wayward...... 0 2 2 —— 
- Total. ae 71 
364 122 486 


Neglected Children — 23 complaints representing 59 children 


Active Delinquent Cases Active Adult Cases Active Neglected Children Cases 
See Aeleiwicse: ee Men. , = 30 58 cases, representing 114 chil- 
GEES ai9669 << ° 88 Women.... ae 27 dren. 
242 57 


APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on 
the Superior Court. It came into existence under St. 1937, c. 400, 
on May 29, 1937, succeeding the old Board of Tax Appeals created 
in 1931 and later abolished. 

The following tables show the number and distribution of appeals. 
Comparative figures since 1931 may be found in earlier reports. 
More detailed statistical information appears in the annual report 
of the board to the legislature. 

1948 (Year Ending June 30) 


CoMBINED FoRMAL AND INFORMAL PRocEDURE (REAL Estate APPEALS) 
The State (taken as a whole) 1948 





Appeals pending at beginning of year..............0 ccc ce cee eee ees Pe re 9,347 

Appeals entered (net) during year...................... : ode a nedkerbakewa wets 4,371 

Total number before Board during year. . : ios cesta ease Aiea Tea cous ; 13,718 
Less: 

Settled or withdrawn during year....... tah labeler eden uOnembias 4,871 

Net total to be decided by Board...... Tete nie} ee eee mee ie . 8,847 

Appeals decided by Board during year... .. eT ith olacaee tree Meee bowed 893 

Appeals pending at end of year...... - pata Pak eee DORN oo s 7,954 

BOSTON 

Appeals pending at beginning of year.......... aadiehian hasta kiana aie saciid 8,224 

Appeals entered (net) during year...... ; tae awenaes aire Ree 3,387 

Total number before Board during year.... are Sa ee eee ? . 11,611 
ess: 

Settled or withdrawn during year....... Jeena eRekws tbhandekabes ; 3,904 

Net total to be decided by Board. ..... ndewednaae EN Eee rey 7,707 

Appeals decided by Board during year. . ; 3 kant ane Wd teed dace ners’ 664 

Appeals pending at end of year........ tun hat ecenetes tie earee teks s S ehitak ts 7,043 

OUTSIDE 

ES EE TREE OE FEE OE OT EEE TT Te 1,123 

Appeals entered (net) during year....... CRE Rr 5 ORS AEA See oe. 984 

Total number before Board during year.............. baduine + nkiivetees eakeae stews 2,107 

Settled or withdrawn SS EE CERES, CELE ONDE TEE TET acre 967 

I CN, os cect aus ésbeewtsedsiniescmescaceoesnes 1,140 

Rappenls Gasket Hy Taare Gari FEOF. .. occ cece sccccccccevesccccccccecs papa 229 


Appeals pending at end of year..... nhwas beuawbeo sess eekwhimece Coekhwek 911 
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Rea Estate APPEALS FiLep W1TH APPELLATE Tax BoarpD 
t July 1, 1947-June 30, 1948 
ur (Arranged by Counties) 
on. BARNSTABLE HAMPDEN Ae eee 1 
Barnstable. . 1 Chicopee...... yon 3 CNS a2 wcceshews 2 
ourne... 2 Longmeadow......... 1 ey pee 44 
Chatham 2 Springfield . iekehes 21 Sharon... .. = 1 
Dennis. . 1 West Springfie ld < 1 Wellesley... . 1 
Falmout! 2 Westfield... .. ae 1 Weymouth.......... 1 
50 Sandwich 1 , ee 1 
21 Yarmouth... 2 HAMPSHIRE 
aijaieds SNC iene seb kneee 1 
71 BERKSHIRE PLYMOUTH 
Becket... .. 1 MrppLEsEex Bridgewater......... B. 
Great Barringt:: 2 Arlington . ; 2 Brockton............ 54 
ES 2 Bedford. ..... 1 Hull....... ree ewes - 
Richmond... . 1 Belmont. 4 Marion.... 1 
ases Sheffield... . 1 Cambridge 114 Norwell ocesees eee 1 
chil- Everett =a So a ll Pembroke... eeeeeses 2 
re ER sa 00's esom's 7 
Fa _, See 85 Lowell... .. 83 Su 
New Bedford . : a Malden... - . ii. - aaa 3387 
Taunton.... 4 Medford 43 See peaks 29 
Westport... . 1 Natick... . 3 SeGeee. oo 3... cc cce.” 
Newton et $ave 54 Winthrep.. sabiwe 4 
DvuKEs Reading . , 2 
Gay Head 23 Somerville... . as 2 
° Se 1 WORCESTER 
hich Essex Tewksbury..... 1 Clinton. bake 1 
Beverly..... 8 Townsend...... 1 ere ree 4 
| on Danvers. . 1  _ -SeSeeess 5 Holden. . . 1 
Gloucester . . . 5 Watertown.......... 10 Lancaster... 6 
400 Haverhill! i) Weston. 1 Leominster....... sk 9 
Ipswich... 1 Wilmington 1 | aa aa 4 
ated Lawrence 4 Winchester......... 2 Millville . - 2 
rrr ; 4 Woburn.... 1 North Brockfield... .. 1 
Marblehead 1 ee FPP 2 
Methuen. 2 NorFro.k , eee ca pee 1 
eals. Nahant. . 2 Braintree . 11 eer ee 40 
Rockport 2 Brookline . 42 
orts. Salem... 4 Canton. 1 
Saugus 7 Cohasset 3 We ivndcetsnaransbue 4371 
port 
teAL Estate APPEALS PENDING ON JUNE 30, 1948 
(Arranged by Cities and — 
) GOO <6 0100-4: 3 7043 Brockton..... 
l NEN s 4.0446 0-68 . i 117 Worcester 
tate? Cambridge . 104 Quincy... 
4371 Somerville ‘ 84 Brookline . 
mndnenie Fall River. . “en 73 Revere. . 
13,718 52 other Cities and Towns (1-10 appeals)... .. 
Total number of real estate appeals pending. . . 
4,871 
a= APPEALS 08. . COMMISSIONER oF CorPOR ATIONS AND Taxes 1931- — 
- -_— —— 7 | a er | i | 
7,954 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939 
Pending at beginning of year........ | 0 27 | 26 24 16 | 30)/ 383 392 262 
8.294 Entered during year....... secsevee} 66) 47] 42] 25 31 | 374) 37 58 | 115 
3,387 EE Cree ivonieiee,, A. ce 68 49| 47| 404] 420| 450| 377 
Total. . } 
11.611 Settled or withdrawn during year.... 9 | 14 17 15 8 14 12 161 202 
,6 | 
PSP eT CT TT Te | 57 60 51 34 39 390 408 289 175 
3,904 MUNG 5 scictecd sie vas sva winch | 30| 34 27| 18 9 7 16 27 35 
> Pending at end of year | 27 | 26 | 24 | 16| 30] 383| 392] 262] 140 
» 
j 7,043 —_—_——_— — 7 
1940 | 1941 | 1942 | 1943 | 1944 | 1945 | 1946 | 1947 | 1948 
1.123 Pending at beginning of year........| 140 154 188 168 171 70 175 248 209 
984 Entered during year......-..-..-- --| 88] 85 61 56 67 177 220 205 134 
9 107 OTE Tee cool SO] SO 249 | 224| 238| 247] 395| 453 | 343 
ic Settled or withdrawn during ry ear...-.| 34 26 | 57 32 126 32 44 94 131 
ow Ree ee ee 2 Pe ee ee 194 | 213 192 192 112 215 351 359 212 
1.140 _ RR eee 40| 25| 24] 21| 42| 40] 103] 150| 72 
— Pending at end of year...... oe 154 188 168 | 171 70 | 175 | 248| 209| 140 
gil . ee seek EP as ka 
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Report of the Commission which Resulted in St. 1948 
Chapter 310 for the Prevention of Child Delinquency 


Editorial Note 


Hon. Joseph Story, then associate justice of the Supreme 
Court of the United States, writing in 1820 in the “North Ameri- 
can Review” (Vol. 11, p. 160) called attention to a forgotten 
report of a legislative committee of 1808 recommending the estab- 
lishment of a court of equity and pointed out the need of pre- 
serving legislative documents from loss or destruction in order that 
“the next generation would not be in utter and irretrievable ig- 
norance of our domestic legislative history, full of instruction, as 
it must be, both as to what we ought to avoid, and what we ought 
to cherish.” 

Since that time a better system of preserving such documents 
developed, but extra copies of many important reports since 1820 
were not preserved, even in law libraries. This is particularly 
true of documents relating to the history of our courts. The only 
known printed copy in the state of the report of the legislative 
committee on the judicial system of 1798 is (or was in 1917) in 
the Boston Public Library. The report of the commission on the 
Practice act of 1851 was reprinted in bound form in (Hall’s Mass. 
Practice); but the report of the commissions, of 1859 for the 
establishment of the Superior Court, of 1876 relative to the judicial 
system, of 1899 for the simplification of criminal pleading, and 
other similar reports are rare and, even when found in law 
libraries, are forgotten or unknown because they were never called 
to the attention of most of the bench and bar, either at the time 
of their appearance, or in later generations. It was to counteract, 
so far as practicable, this accumulating professional ignorance of 
legal history that the practice was adopted many years ago, fol- 
lowing out the suggestion of Judge Story, of securing from the 
state printer reprints of reports filed at the State House in regard 
to the courts, and binding them up in the Massachusetts Law 
Quarterly so that the bench and bar might be notified of their 
existence and have them at hand for convenient reading, or 
reference, in connection with problems arising in, or out of, court 
in practice. Legal history, frequently, has a more direct bearing 
on current practice than is commonly realized by those who do 
not examine the history of statutes under which they practice. 
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Much of the forgotten history thus preserved may be found in the 
volumes of the Massachusetts Law Quarterly since 1915. A con- 
solidated index of the thirty-three volumes is in preparation and 
will be issued in the near future. 

The latest legislative report of this character to appear was the 
basis of chapter 310 of the acts of 1948 providing for the much 
discussed system of youth correction, as distinguished from the 
more familiar traditional punitive methods. We reprint it for con- 
venient current and future examination and reference. This re- 
port was supplemented by Mr. Ellingston’s book “Protecting our 
Children from Criminal Careers”, which appeared last June, 
shortly after the passage of chap. 310. A brief notice of that 
book appeared in the “Quarterly” for October 1948, p. 83. 


Federal Constitution—Further Opposition to a 
Proposed Amendment 
(Supplementing Discussion in “Quarterly” for Oct. 1948 p. 51) 


January 17, 1949 


To the Members of the House of Delegates of the 
American Bar Association 


I have received the advance sheets of the address of former 
Justice Roberts, under the heading “Now Is the Time—Fortifying 
the Supreme Court’s Independence”, which is to appear in the 
American Bar Association Journal for January and which has 
been sent as I understand it, to all the members of the House. In 
this address he supports the proposed amendment relating to the 
jurisdiction of the Supreme Court, which was defeated at the 
Seattle meeting and which is now opposed by a majority of the 
committee on jurisprudence and law reform in the second report 
requested by the House, copies of which you will receive at the 
first meeting of the House in Chicago. Please read it. As the 
address of Justice Roberts has been circulated before the meeting, 
I think something on the other side should be so circulated.. 

| appreciate with the greatest respect the views expressed by 
Justice Roberts and his strong feeling for the future of the Court 
of which he was a distinguished member. I regret that I am 
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obliged to oppose his views as to the suggested amendment. In 
a memorandum sent to the members of the House last August 
before the Seattle meeting, I stated that I considered this question 
one of the gravest matters that has ever come before the House. 
The second report of the committee to which I have referred was 
filed before the circulation of the address of Mr. Justice Roberts 
and without the knowledge that it was to be circulated or printed 
in the Journal. As a member of the majority of the committee 
opposing the amendment who has always had, as a member of the 
bar, as strong a belief in the court as an institution, and as strong 
a desire to protect it and the American doctrine of constitutional 
law which it represents, as any member of the Court could have, 
and because I disagree fundamentally with the judgment of Mr. 
Justice Roberts as to the wisdom of proposing the amendment, | 
submit the following suggestions for the consideration of the 
House. 

As time has not permitted the submission of this memorandum 
to the other members of the committee, it must be understood to 
be a personal statement by me, for what it is worth, in support of 
the report of the majority of the committee. 

Justice Roberts says in the address, “For some reason or other 
this proposal has met with more opposition than the others. In 
my opinion, without it you have made a bucket and left a hole 
through which the bucket can empty itself. In other words, this 
carefully envisaged plan to protect the judiciary would be left 
with a defect which renders the protective measures futile.” 

The “bucket” to which he refers was “made” in 1787-8, by 
some pretty wise foresighted men and ratified by a still larger 
body of men, many of whom were also wise in the various state 
conventions and some of them, perhaps, even wiser than some of 
the members of the Philadelphia convention. The “bucket” which 
they “made” has held the water of Constitutional law since 1789 
on a rough road with very slight leaks, or, perhaps, more accurate- 
ly, sloppings over, in the form of the McCardle case in 1868, and 
the emergency court on price controls during the recent war. The 
contents of the “bucket” has been considered as the American 
contribution to the science of government, and it is extraordinary 
that the “bucket” has held so much so long. The real reason 
for this is not the mere words on paper, but the sustained public 
sentiment of the people of the United States and of the states 
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in support of the doctrine of constitutional law. As Mr. Louis 
Wyman, state delegate from New Hampshire, writes me “in my 
judgment the basic spirit and sound sense of our American people 
constitutes the bottom of the bucket”. 

We are dealing with the intangibles of the American spirit— 
the broad base of our government—which I submit is not ade- 
quately described as “a bucket”. As I pointed out in my memo- 
randum last summer, popular catch words and political slogans 
are common among critics and students of the court such as 
“government by the judiciary” and “judicial supremacy”. In 
forming a judgment about intangibles we should remember that, 
in that field of character and independent thought the strongest 
man is the just defenseless man and the strongest court to gain 
and hold respect, is a defenseless court of independent judges. This 
proposal which its supporters think would “protect the judiciary” 
would not, in my judgment, protect it, but would invite and 
stimulate misunderstanding and weaken the public respect for, and 
confidence in, all courts as well as in the judgment of the Ameri- 
can Bar Association and, in what remains, of our doctrine of 
constitutional law. 

With the greatest respect for the sincere and public spirited 
judgment of former Justice Roberts and of my brethern who agree 
with him, I submit that they are mistaken. 

More than a century ago Macaulay predicted some of our prob- 
lems of today. In a remarkable address before this association in 
1923 Lord Birkenhead, forseeing present problems, compared the 
English Parlimentary Supremacy with the American Constitution- 
al system. He expressed profound belief in the common sense and 
fundamental sanity of his people in almost the same words used by 
Brother Wyman as to the American people and added “the future 
of the world is incalculable. It is premature to decide whether 
America or Britain has been right.” 

I believe America has been right for Americans, but public 
respect for law is a delicate matter today; it can be disturbed 
and diminished by lawyers. Don’t rock the boat! 


FRANK W. GRINNELL 
State Delegate for Massachusetts 














SENATE .. . . No. 470 








The Commonwealth of Massachusetts 


REPORT OF THE SPECIAL COMMISSION ES- 
TABLISHED TO MAKE A FURTHER INVES- 
TIGATION AND STUDY RELATIVE TO THE 
PREVENTION OF CHILD DELINQUENCY. 


JANUARY 20, 1948. 
To the Honorable Senate and House of Representatives. 


The special unpaid Commission, established for the 
purpose of making a further investigation and study 
relative to the prevention of child delinquency, the re- 
habilitation of delinquent children and as to the advis- 
ability of establishing institutions for the treatment of 
such children, hereby submits the following report. 


RESOLVE OF AUTHORIZATION. 


CHAPTER 71. 

RESOLVE PROVIDING FOR A FURTHER INVESTIGATION AND STUDY 
RELATIVE TO THE PREVENTION OF CHILD DELINQUENCY, THE 
REHABILITATION OF DELINQUENT CHILDREN AND AS TO THE 
ADVISABILITY OF ESTABLISHING INSTITUTIONS FOR THE TREAT- 
MENT OF SucH CHILDREN. 


Resolved, That an unpaid special commission, to consist of two 
members of the senate to be designated by the president thereof, 
three members of the house of representatives to be designated by 
the speaker thereof, and five persons to be appointed by the governor, 
is hereby established for the purpose of making a further investiga- 
tion and study relative to the prevention of child delinquency, the 
rehabilitation of delinquent children and as to the advisability of 
establishing institutions for the treatment of such children. The 
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commission shall, in the course of its investigation and study, con- 
sider the subject matter of current house document numbered fifty- 
six, relative to authorizing the trustees of Massachusetts training 
schools to establish, maintain and supervise a reception center for 
the classification and treatment of delinquent children. The com- 
mission shall be provided with quarters in the state house or else- 
where, may hold hearings, may require by summons the attendance 
and testimony of witnesses and the production of books and papers, 
and may expend for clerical and other services and expenses such 
sums as may be appropriated therefor. Said commission shall report 
to the general court the results of its investigation and study here- 
under, and its recommendations, together with drafts of legislation 
necessary to carry such recommendations into effect, by filing one 
or more reports with the clerk of the senate at such time or times as 
the commission may elect; provided, that the commission shall so 
file its final report on or before the first Wednesday of December in 
the current year. Approved June 28, 1947. 


A supplementary resolve, chapter 75, approved on the 
same day, enlarged the subject matter assigned to the 
Commission by referring to it a proposal to raise from 
seventeen to eighteen the age limit at which children 
come under the jurisdiction of the juvenile court. 


SUMMARY OF ACTIVITIES. 


Organized on September 9, 1947, the Commission held 
hearings and meetings at least once a week and sometimes 
more frequently for a total in excess of twenty. One of 
these meetings was a public hearing. In a number of 
executive sessions the Commission listened to the views 
and recommendations of leading psychiatrists, experts 
in the fields of child guidance and welfare, sociologists, 
district judges, juvenile court judges, probation officers, 
religious leaders, administrators of correctional institu- 
tions, a representative of the trustees of the Massachu- 
setts training schools, attorneys, and representatives of 
national organizations in the field of delinquency control. 
In addition, members of the Commission visited the three 
Massachusetts training schools, namely, the Industrial 
School for Boys at Shirley, the Lyman School for Boys, 
and the Industrial School for Girls at Lancaster, as well 
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as three county training schools in Middlesex, Worcester 
and Hampden counties. Finally, two members of the 
Commission consulted with the National Probation 
Association in New York. 


THERE IS NO PANACEA. 


As a result of these hearings and investigations, the 
Commission has come to certain definite conclusions, —- 
first, that there is no short cut to control and no cure-all 
for delinquency. The past century has seen emerge a 
stream of new agencies and procedures for the control of 
delinquency — industrial schools, probation, parole, ju- 
venile courts, diagnostic clinics, family welfare agencies, 
settlement houses, boys’ clubs, Big Brother movements, 
to mention only a few. Yet, indispensable as each of 
these efforts has proved, our prison population has grown 
seven times as fast as our national population and the 
penitentiaries fill up with repeaters who started as delin- 
quent children. Growing public concern reflects our 
double failure to protect children from criminal careers 
and adequately to protect society from delinquency and 
crime. We are forced to recognize that piecemeal meas- 
ures or such individual procedures as those listed above, 
no matter how desirable each may be, are not of them- 
selves good enough. 

The job of cutting down the army of delinquents and 
potential criminals calls for action on a front almost as 
broad as society itself; also, the separate phases of the 
action need to be related to each other, fitted into an over- 
all strategy. The effectiveness of such agencies and 
measures as those mentioned depends upon team work 
and upon intelligent leadership based on a view of the 
whole problem. The duty of providing intelligent leader- 
ship falls logically on the State. Accordingly, the first 
recommendation of the Commission is the creation of an 
agency to be called the Youth Service Board that will 
serve as General Headquarters of the state-wide effort 
to control delinquency. The Board is to consist of three 
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full-time members, whose major activities will be de- 
scribed in the following pages. The proposed legislation 
to establish the Board and to define its powers and duties 
will be found in Appendix A, preceded by an explanatory 
analysis. 

To reach the broad goal of effective control of delin- 
quency, the Board must necessarily take specific action, 
sector by sector, and a step at a time. The rescue of 
children who have already become delinquent constitutes 
one front. It involves detection, arrest, detention, trial, 
disposition, treatment — including probation, foster home 
placement, institutionalization, parole and supervision 
in the community. For the great majority of child offend- 
ers, most of these steps take place locally. A small num- 
ber of the most seriously delinquent are committed to the 
State after the court finds the child delinquent or guilty. 
This points to the sector in which action by the Youth 
Service Board can be most effective immediately and at 
least cost. It is in improving our methods of handling 
these more seriously delinquent children committed to 
the State that we rehabilitate a larger proportion and 
prevent them from going on to criminal careers. 


CORRECTION AT THE STATE LEVEL. 


The mandate of this Commission, as well as the report 
of its predecessor to the General Court in 1947, reveal the 
Commission's responsibility for this aspect of the problem. 
That report (Senate, No. 485) describes the Massachu- 
setts training schools as ‘‘juvenile prisons” and has some 
harsh things to say about the physical equipment, educa- 
tional programs and dangerously mixed populations of 
these schools. The investigations of the present Commis- 
sion have confirmed these findings. In terms of the de- 
moralizing effect upon the children lodged in them, this 
Commission believes that these schools are a disgrace to 
the Commonwealth. 

It is unfair to seek to make scapegoats of the trustees 
for this situation. Without doubt the present Board is 
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composed of men and women as capable as could be found 
in the Commonwealth. With the best intentions in the 
world an unpaid, part-time board is severely limited in 
what it can do under the impossible conditions of indis- 
criminate commitment to the schools and under the sub- 
standard salary schedules which the existing correctional 
system imposes. 

From the point of view of the court the possibilities of 
treatment are limited to probation, commitment to the 
Department of Public Welfare, or commitment to the 
training schools. For many children who require exten- 
sive re-training, probation is completely unsatisfactory 
and only adds to their irresponsible attitude toward 
society. The commitment of such children to the mass 
custody training schools, with their routine systems of 
parole, merely educates them in crime. This is evidenced 
by the fact that far too many graduates of the training 
schools are eventually committed to the reformatories 
for more serious offences. 

In view of these facts the Commission has reached 
the conclusion that more effective rehabilitation of de- 
linquent children and the consequent better protection 
of the public lies not in superficial changes in the schools, 
but in reorientation and reorganization of the whole 
system. This the Commission proposes to bring about 
through the Youth Service Board. 

The purpose of the proposed correctional system is to 
save delinquent children. Thereby we shall most effec- 
tively protect society. The best modern experience 
demonstrates that the great majority of delinquent 
children can be reclaimed. A small percentage, because 
of mental or emotional abnormality, will remain physi- 
cally dangerous to society. This small number should 
be segregated and treated constructively, with full pro- 
tection of their rights, as long as they remain dangerous. 

Reclamation or correction of delinquent children calls 
for continuity of treatment of each child as an individual] 
human being. Consequently, the new system provides 
that the courts shall commit delinquent children who 
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need state care to the Youth Service Board rather than 
to a particular institution. The Board will have com- 
plete control over the child through all the steps from 


commitment to final replacement in society. These 
steps fall into three major divisions: 
1. Diagnosis, — physical, mental, emotional and social, 


—to determine, if possible, why a child is delinquent, 
and the treatment to which he is most likely to respond 
successfully. 
2. Treatment and training indicated by the diagnosis. 
3. Re-establishment in the community. 


Diagnosis. 


As a first step the Youth Service Board must make a 
thorough study of each child committed. This can be 
accomplished by organizing a reception cottage or unit 
in each existing institution where the newcomers are 
kept completely separate from the inmates during the 
period of study. Or it can be done by transforming some 
existing facility into a separate reception and diagnostic 
center to which all committed children, boys and girls, 
van be sent for a period of study and observation lasting 
from four to eight weeks. The one thing indispensable 
to adequate diagnosis is a team made up of a pediatrician, 
psychiatrist, psychologist, and social investigator, plus 
competent teachers and supervisors now available in the 
schools to keep the children occupied and to observe 
their behavior while they are under study. The first 
job of this team is to identify and to screen out the child 
who is delinquent because he is lame or nearly blind or 
incapable of academic school work, or one of the many 
other types who require not institutionalization . but 
special medical, psychiatric or social care. The Com- 
mission found many such children, as well as feeble- 
minded and psychotic children, now lumped in the 
training schools with other children. The second job 
of the diagnostic team is to identify the particular per- 
sonality defects, assets and needs of the children who do 
require institutionalization. 
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Treatment and Training. 


Obviously it does little good to make a thorough study 
of delinquent children unless the findings are used to 
guide treatment. The fatal defect of the training schools 
is that they are mass-custody institutions in which are 
lumped first offenders and habitual offenders, sexual 
deviates with children who are merely truants from 
impossible school situations, the sick and defective with 
the well, near feeble-minded with the brilliant psychotic 
type of individuals, the dangerous with the trustworthy. 
It is this lumping together that does so much to make 
professional criminals of so many inmates of industrial 
schools. As indicated above, the Youth Service Board, 
with the aid of its diagnostic team, must screen out the 
physically sick and get them in hospitals, the feeble- 
minded, psychotic, and more hopeless sexual deviates 
and get them transferred to the Department of Mental 
Health, and the children who would be better off in 
foster homes or private institutions, and so place them. 
At the same time, the Board must reorganize the three 
existing training schools and any other institutions that 
may be turned over to the Board into an integrated 
system, with each unit caring for types that require 
similar treatment. The transformation of a traditional 
mass-custody training school into a healthy social com- 
munity that can effectively change unacceptable habits 
is an extremely difficult and slow process, but the method 
described herein seems to the Commission to be the only 
logical way to effect that transformation. The tools are 
classification and segregation, adequate personnel and 
constructive programs. 


Re-establishment in the Community. 


The third step in proper handling of delinquent chil- 
dren is successful re-establishment in the community. 
If that is not done, all the preceding steps will be wasted. 
The supervising or parole officer must co-operate with the 
diagnostic and treatment staffs and must be in touch 
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with the child from the time he is committed. The parole 
officer serves as the link between the child and his com- 
munity. During his absence, the officer must prepare 
the home and neighborhood situation to receive him 
when he is ready for release. Successful replacement in 
the community, of course, depends as much upon the 
community as upon the child and requires the co-opera- 
tion of the family, the school, the neighbors, the play 
groups and employers. 


A New Toou FOR THE Courts. 


It should be emphasized that the proposed reorganiza- 
tion of the State’s correctional system for children in no 
way takes powers from the courts nor competes with the 
courts. Rather, the Youth Service Board provides a 
new tool for the courts to enable them to do a better 
job of reclaiming children and of protecting the public. 
The Board must co-operate closely with the judges and 
probation officers both in the selection of children com- 
mitted and in the replacement of children in the com- 
munity. 

No New Powers GRANTED. 

Likewise, it must be emphasized that the plan grants no 
powers to the Board that are not already possessed by the 
trustees and the Division of Juvenile Training. In fact, 
it abolishes some of the powers now possessed by the 
trustees, such as the power to transfer boys and girls 
from the training schools to the reformatories. What 
the plan does is to define sharply existing powers, increase 
responsibilities, such as the responsibility to make a 
thorough diagnosis of each child, and fix these powers 
and responsibilities clearly in the proposed Board. 


CORRECTION AND PREVENTION AT THE LOCAL LEVEL. 


Extensive as is the task of transforming the state 
correctional system for juveniles into a truly rehabilita- 
tive agency, it constitutes but a small part of the total 
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program. There remains the far larger task of improving 
all the correctional services — police, detention, courts, 
probation, case work, and so on—at the community 
level and in every community. And there remains also 
the major and even larger job of prevention. To make a 
constructive recommendation in this field was the major 
responsibility imposed upon the Commission. 

Juvenile delinquency and youth crime are not just 
manifestations of the evil will of particular youngsters. 
Rather, they are symptoms of the sickness of our society. 
The truant usually is running away from the failure of the 
school to meet his capacities and his emotional needs; 
the gangster is trained for his career of killing in the slums. 
Obviously we must do a better job of handling the truant 
and embryo gangster in order to keep them from becom- 
ing increasingly dangerous to society. But that is like 
the responsibility of medicine in dealing with victims of 
typhoid fever. At the same time it is curing the patients 
it must do everything possible to remove the contamina- 
tion from the water and milk supply to prevent typhoid. 
So we must take action to remove the social and psy- 
chological causes of delinquency and crime. 


Varied Causes of Delinquency. 


Any complicated and tough social problem creates a 
tendency to over-simplify and to look for someone to 
blame. A recent Wisconsin study of the causes of delin- 
quency brought out the following partial list of factors: 
homes broken by death or divorce or working mothers; 
the indifference and irresponsibility of some parents; the 
bad examples set by drunken, immoral or criminal par- 
ents; poverty; poor housing and blighted neighborhoods; 
forcing all school children to learn the same sets of facts 
without regard to their differences in capacity or interests; 
lack of vocational training in the schools; lack of guidance 
and welfare services in the schools; inflexible compulsory 
attendance laws; the lack of religious and moral instruc- 
tion; the lack of recreational opportunities to absorb 
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the leisure time of children; war-time high wages fol- 
lowed by fewer work opportunities and inadequate pro- 
tection of working children; salacious moving pictures 
and magazines and crime-encouraging radio programs; 
too many taverns and sale of liquor to minors; unsuper- 
vised dance halls and other places of commercial recrea- 
tion; the automobile; insufficiency of child welfare and 
family welfare services; lack of guidance clinics for the 
study and treatment of children with problems either 
before or after they get in trouble with the law; not 
enough police officers trained to handle children; not 
enough probation officers; lack of suitable facilities for 
detention of children: and failure to train children for 
marriage and parenthood. Many other factors were 
mentioned, but the foregoing will illustrate the range and 
variety. 

In view of this multitude of causes, it seems foolish to 
look for someone to blame for delinquency. It seems 
equally futile to concentrate on any one cause or any one 
solution and to imagine that thereby we will do much to 
control delinquency. The variety of contributing factors 
seems to reflect the tremendous changes in our society 
brought about by our modern civilization. We have to 
face the fact that we really live in a new world of speed 
and power and universal interdependence while our social 
organization and social services remain largely of the old 
self-sufficient rural society which has gone. 

Not many years ago, for instance, the control of child 
behavior was regarded as exclusively the province of the 
home and the church. People resented the ‘“‘outside 
interference”? of welfare and social workers. However, 
those ideas and attitudes have changed and we know that 
the home is no longer a self-sufficient unit able to satisfy 
all the emotional, educational, social, recreational and 
economic needs of children. We have to recognize that 
the family and the child depend upon the community 
as never before. The basic problem, therefore, is to 
strengthen the services of the community to all children. 
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Past Experience in Massachusetts. 


Massachusetts has been fully conscious of this neces- 
sity. During the war the Massachusetts Committee on 
Youth Guidance devoted its major effort to helping com- 
munities strengthen their services to all children, includ- 
ing law enforcement services, educational, health, welfare 
and recreational services. Carrying on this tradition, the 
Commission proposes to impose on the Youth Service 
Board the duty to provide advice and assistance in the 
prevention and control of delinquency to any community 
desiring it. Experience in several States, as well as in 
Massachusetts, has developed effective and inexpensive 
procedures for giving such assistance to communities. 


The Survey Team. 


One such procedure which the Commission believes 
applicable in Massachusetts, and which could well be 
operated by the Youth Service Board, involves the or- 
ganization of a survey team, including specialists in police 
work with children, in probation, in school guidance and 
attendance problems, in recreation, in social work and in 
community organization for co-ordination of efforts and 
agencies. 

At the invitation of county commissioners, mayors, 
city councils, judges of juvenile court sessions, school 
officials, and other agencies, public and private, serving 
youth, the Youth Service Board would send the survey 
team into a county or municipality. The team would 
aid the local authorities and agencies to make a self- 
examination of their services to youth. 

It would help the school, the police, the probation 
department, and the recreational agencies to see where 
they might be failing in their efforts to prevent delin- 
quency. It would show how the methods of each agency 
could be improved to serve better the individual needs 
of each child. It would demonstrate to the police how 
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their success with children depends on close co-operation 
with the school, with social work agencies, with recrea- 
tional agencies and vice versa. The Commission believes 
that this inexpensive survey technique would open the 
door to improvements that are long overdue. 


THe ApvisorY COMMITTEE. 

The proposal for a Youth Service Board recognizes 
clearly that only the communities can do the actual job 
of delinquency control and of giving effective service to 
all youth. Moreover, these tasks require the full support 
and participation of the public. The public must have 
confidence in the Board and must have a liaison with the 
Board through which to channel support and constructive 
criticism. To provide such a liaison, the act calls for the 
establishment of an advisory committee on service to 
youth, to consist of fifteen leading representative citizens 
appointed by the Governor. This committee has no 
administrative responsibilities to bog it down, but will 
have great influence through its power to focus public 
and legislative attention on the major problems and needs 
of youth throughout the Commonwealth. 


NEED FOR A THREE-MEMBER BOARD. 

It may be asked why a Youth Service Board of three 
members is necessary, why one good administrator cannot 
do the job? Experience with this plan has demonstrated 
that a single administrator is so burdened with adminis- 
trative duties that he is bound to lose sight of the rights 
‘and needs of the individual children. Without the three- 
member quasi-judicial Board to keep over-all control of 
each child and make all the major decisions on placement, 
transfer, conditional release and discharge, each proce- 
dure tends to become routine and the interests of the child 
are lost sight of in the interests of the staffs — the diag- 
nostic clinic, the separate institutions and the parole 
officers. Moreover, in a State the size and population of 
Massachusetts, particular responsibility for setting up 
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and supervising the diagnostic services might well be 
assigned to one member of the Board, for supervision of 
training and treatment program to another, and for super- 
vision of the parole service to the third, in addition, of 
course, to their joint quasi-judicial duties. 


Method of Selection. 


The foregoing considerations emphasize the necessity 
of selecting as Board members persons of the highest 
personal and professional qualifications. The proposed 
method of appointment and salaries are intended to 
insure them independence and prestige. It is proposed 
that the Governor shall appoint two members from can- 
didates nominated by the advisory committee of fifteen 
leading citizens, and that he be empowered, in his discre- 
tion, to appoint the third member from candidates recom- 
mended to him jointly by the chief justice of the Supreme 
Judicial Court, the chief justice of the Superior Court, 
and the chairman of the administrative committee of the 
district courts. 


e., 
ENDORSEMENT BY COMMISSION ON SEX CRIMES. 


In its search for ways and means of protecting the 
public against sex crimes, the Special Commission Study- 
ing Prevalence of Sex Crimes has reached the conclusion 
that the proposed Youth Service Board, with its powers 
and duties in the twin fields of correction and prevention, 
offers the most promising long-range program for the 
reduction and prevention of sex crimes, as well as other 
crimes, by children and adolescents. The members of 
the Special Commission Studying Prevalence of Sex 
Crimes have in the following letter to the Commission 
unanimously endorsed the legislation to create a Youth 
Service Board. 

JANUARY 14, 1948. 


Honorable J. ELMER Catianan, Chairman, Special Commission on 
Child Delinquency. 


Dear SENATOR CALLAHAN: — As members of the Special Commis- 
sion Studying Prevalence of Sex Crimes, the undersigned take this 
means of associating themselves with your Commission in support 
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of your proposed legislation to create a Youth Service Board for 
Massachusetts. We do this in the belief that the proposed Board 
offers the most realistic and promising tool for the identification and 
treatment of potentially dangerous sex offenders among juveniles, and 
also that it offers the only practical means brought to our attention 
of aiding communities to improve their services to all youth so that 
eventually the maladjusted child can be recognized and helped in 
time to forestall the development of a sexually psychopathic person- 
ality or deviate. 

We have come to see that accurate identification of the dangerous 
sexual deviate before he has committed an atrocious crime consti- 
tutes the core of the problem submitted to us. On such identifica- 
tion depends effective protection of the public. On it, also, depends 
effective protection of human rights and of the liberty of individuals. 
To take away the liberty of a boy or man and to brand him as a 
“sexual deviate,” if there is no atrocious crime to give indisputable 
proof of the justice of such action, impose a responsibility that no 
government dedicated to the protection of freedom can lightly shoul- 
der. Consequently, we look with particular favor on the type of 
thorough examination and diagnosis which the proposed Youth Serv- 
ice Board must give and on the conditions controlling the diagnosis. 

In the first place, any child in the care of the Board will already 
have committed some offence justifying state intervention. In the 
second place, the diagnosis will be far more than an interview by a 
psychiatrist, however competent, or than a physical, mental and 
social check-up by a guidance center. In addition to exhaustive ex- 
amination, the Board’s diagnosis will, as we understand it, include 
continuous close observation by trained people of each child in all 
aspects of his behavior and relations with others over several weeks. 
It seems inevitable that such a study will produce a truer picture of a 
child’s personality and of his deep-seated maladjustments and a more 
reliable prognosis as to his probable behavior than any type of diag- 
nosis now available in Massachusetts. 

Further, once the Board has discovered in any of its wards sexual 
tendencies that might make him dangerous to society, it would appar- 
ently have the staff and the program to treat him constructively, 
with some hope of correcting his maladjustment. If this failed, as 
a last resort the Board would have the evidence to justify an appli- 
cation to the proper court to find the person a sexual deviate under 
chapter 123A of the General Laws, so that he could be transferred 
to the Department of Mental Health for indefinite segregation. 

The foregoing procedure would appear to offer adequate protection 
of human rights and at the same time to protect society against those 
juvenile offenders, like the Coombes boy, who come under the con- 
trol of any state agency before they commit an atrocious sex crime. 
It is true that a number of sex criminals, both juvenile and adult, 
have not come to the attention of the law before committing their 
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murderous attacks. As a result of its investigations, however, the 
Commission believes that such offenders must have been deeply mal- 
adjusted individuals whose developing abnormalities could have been 
spotted by trained observers. The time for such identification of 
personality disorders is during childhood, when there is greatest hope 
of correcting them; and the place is the school, where the community 
first comes in regular contact with every child. We believe that 
trained personnel in every school system making annual physical, 
mental, emotional and social examinations of every child, keeping 
cumulative records, and instructing teachers to observe and interpret 
behavior, would discover the disorders that need treatment, and 
would find a means of seeing that the required treatment is provided. 
Such a system, to our mind, would constitute the most effective pre- 
ventive of the serious sexual disorders that lead to atrocious crimes. 

The problem has been how to aid all school systems to develop such 
service to all pupils. We believe that in establishing the proposed 
Youth Service Board as the state headquarters for the control of 
delinquency, with responsibility to extend assistance and advice to 
all communities in the strengthening of their services to all youth, 
your Commission has hit upon the procedure needed. 

As a major contribution to the protection of the public from sex 
crimes, the Youth Service Board should, in the opinion of the mem- 
bers of the Special Commission Studying Prevalence of Sex Crimes, 
be created without loss of time. 


Signed Sen. Parurp K. ALLEN, Chairman. 
Rep. ALLAN R. KinGston. 
Rep. J. ALAN Hopper. 
Rep. Rosert F. Murpnry. 
Dr. A. WARREN STEARNS. 
Dr. GEoRGE GARDNER. 
Mr. Joun L. SuLiivan. 


County TRAINING SCHOOLS. 


The Commission believes that the creation of the 
Youth Service Board by the passage of the legislation 
presented in Appendix A represents the first and most 
important step to be taken towards the control of delin- 
quency in Massachusetts. However, the Commission 
has given attention to other proposals. Visits to three 
county training schools and other evidence submitted 
convinced the Commission that these schools are in- 
efficient and no longer serve the purpose for which they 
were intended in the institutional treatment of children 
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in Massachusetts. This is borne out by the steady de- 
crease in their populations to the point that some of them 
now take care of less than a third of their capacity. It is 
also supported by the judgment of numerous commis- 
sions that have investigated these schools over the last 
thirty years and have recommended their abolition. 
(See House, No. 1181 of 1918; House, No. 1403 of 1919; 
Senate, No. 280 of 1922; House, No. 230 of 1933; and 
House, No. 2123 of 1939.) The Commission therefore 
recommends their abolition in accordance with a bill in 
Appendix B. 


TRUANCY AND SCHOOL OFFENDERS. 


The Commission recognizes that more intelligent han- 
dling of truants and school offenders is indispensable to 
effective control of delinquency. Influences that con- 
tribute to chronic truancy, which in turn may develop 
into more serious kinds of delinquent behavior, may lie 
in the school situation, in unsatisfactory teacher-pupil 
relationships, in curricular maladjustments. They may 
lie in the child himself or they may lie in the home, in lax 
parental supervision, in anti-social attitudes or ignorance 
on the part of the parents. Whatever the contributing 
factors, they must be discovered and removed if the 
truancy and its attendant delinquency are to be corrected 
or prevented. That is a problem of administration within 
the schools, and calls especially for highly trained at- 
tendance officers. To assist the schools in this area, the 
Commission provides in Appendix C that the State De- 
partment of Education shall set standards for school 
attendance officers. 

Those truants and school offenders who require more 
extensive treatment than the local community can give 
should receive the same thorough diagnosis and subse- 
quent handling which the Commission is recommending 
for children found delinquent for other offences. The 
present laws, drawn long ago, reflect an outmoded con- 
cept which does not allow for this more modern and 
reasonable treatment. Therefore the legislation in 
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Appendix C provides that when a commitment is neces- 
sary such commitment shall be to the Youth Service 
Board instead of the county training schools. But in 
order to conform with the laws on school attendance, a 
child so committed must be discharged not later than his 
sixteenth birthday. 


FURTHER STuUDY. 


Among other proposals considered by the Commission 
was one submitted at its request by the National Pro- 
bation Association for the complete recodification and 
consolidation of all the present statutes affecting neglected, 
wayward, delinquent and truant children. 

Two members of the Commission traveled to New York 
and conferred all day with the Association. On another 
occasion, representatives of the Association attended an 
all-day hearing at the State House. The Association 
has spent much time drafting a suggested recodification 
in accordance with the conclusions of this Commission. 
Parts of their recommendations are incorporated in the 
bill submitted in Appendix A. The Commission endorses 
the principles set forth in the Association’s proposals. 
Many of their proposals are contingent on the passage 
of the bill set forth in Appendix A. Accordingly, this 
Commission feels that any recommendation concerning 
such recodification should await the passage of said bill. 

The Commission has necessarily put its emphasis upon 
the effort to rescue the child already delinquent and 
committed to the State. Consideration of other matters 
set forth in the N. P. A. proposals, as well as of several 
subjects assigned to the Commission to which it has not 
had time to give sufficient attention, leads us to recom- 
mend the continuation of the Commission, which we have 
done in Appendix D. While we have not submitted 
legislation on all phases, we have accumulated extensive 
material and information, eliminated much superfluous 
data, and had much personal experience in the field which 
will enable the members of this Commission, if continued, 
to proceed with greater efficiency. 
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CONCLUSION. 


The Commission cannot emphasize too strongly, the 
urgent need for a more rational correctional system}for 
children in Massachusetts at the state level. A first-hand 
study would convince all citizens, as it has all members 
of this Commission, that the present system is doing many 


children more harm than good, and that a fundamental 
reorganization is long overdue. 


Sen. J. ELMER CALLAHAN, 
Senate Chairman. 

Rep. HENRY D. WINSLOW, 
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